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I. PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

The Indictment. 

458 Filed Mar 21,1947 

District Court of the United States for the District of 

Columbia. 

Holding a Criminal Term. 

January Term, 1947. 

Criminal No. 367-47 

Grand Jury Original 
Violation 192, Title 2 U. S. C. 

(Contempt of House of Representatives) 

United States of America 
v. 

George Marshall 

The Grand Jury charges: 

Pursuant to House Resolution 5 of the House of Repre¬ 
sentatives of the United States, 79th Congress, dated Janu¬ 
ary 3,1945, including the rules of Congress therein adopted 
and amended, the House of Representatives was empow¬ 
ered to and did create the Committee on Un-American Ac¬ 
tivities, having duties and powers as set forth in said 
Resolution. 

George Marshall was summoned as a witness by author¬ 
ity of the House of Representatives, through its Committee 
on Un-American Activities, to produce before the said Com¬ 
mittee records upon the matter under inquiry committed 
to said Committee by the Resolution aforesaid, that is to 
say, all books, records, documents and correspondence per¬ 
taining to the National Federation for Constitutional Lib¬ 
erties relating to the solicitation and disbursement of funds 
with a list of contributors. He appeared before the said 
Committee at its session in the District of Columbia on 
April 11, 1946, but then and there refused to produce the 
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said records upon the matter under inquiry, and thereby 
wilfully made default. 

***•*•*••* 

459 George Morris Fay, 

Attorney of the United States 
in and for the District of Co¬ 
lumbia. 

A True Bill: 

Helen M. Hoffman, 

Foreman. 

• ••••««••• 

460 Filed May 5 1947 

Motion to Dismiss Indictment, or in the Alternative, For a 

Bill of Particulars. 

The defendant moves that the indictment be dismissed 
on the following grounds; 

1. The indictment is fatally vague, uncertain, and in¬ 
definite, in that: 

a. The first count does not show that the documents al¬ 
legedly summoned or subpoenaed were material to the 
matter under inquiry nor does it set forth the facts upon 
which such materiality is based. 

2. The first count of the indictment is fatally defective 
in that it is based upon an invalid summons or subpoena 
to produce documents. 

3. The indictment does not state an offense against the 
United States in that the scope of the investigation com¬ 
mitted to the House Committee on Un-American Ac- 

461 tivities by House Resolution 5 of the 79th Congress 
is no judicially ascertainable and the pertinency of 

any question or document is not determinable by the Court 

4. House Resolution 5 of the 79th Congress, as construed 
and applied, in conjunction with Section 192 of Title 2 of 
the U. S. Code and Section 192 of Title 2 of the U. S. Code 
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as applied does not provide the ascertainable standard of 
guilt required by the Fifth and Sixth Amendments to the 
U. S. Constitution. 

5. The indictment does not state an offense against the 
United States in that the scope of the investigation com¬ 
mitted by the 79th Congress to the Committee on Un-Amer¬ 
ican Activities in House Resolution 5 is indefinable and so 
indefinite and sweeping that the attempts of the Committee 
on Un-American Activities to compel the defendant under 
the threat of criminal prosecution to produce the docu¬ 
ments referred to in the first count of the indictment and 
to answer the question referred to in the second count of 
the same, are beyond the constitutional powers of Con¬ 
gress. 

In the alternative, the defendant moves for an order, 
pursuant to Rule 7(f) of the Federal Rules of Criminal 
Procedure, directing the United States of America to fur¬ 
nish a bill of particulars with respect to the following mat¬ 
ters alleged in the indictment: 

With Respect to the First Count: 

1. State the matter that was under inquiry at the March 
6, 1946 session of the Committee on Un-American activi¬ 
ties and specify in what particular or particulars the docu¬ 
ments called for by the summons or subpoena were mate¬ 
rial to the matter under inquiry. 

2. State the questions and answers upon the basis of 
which it is alleged that the defendant was requested to pro¬ 
duce the documents and refused so to do. 


462 

Charles A. Hobsky, 

Counsel for the Defendant 
701 Union Trust Building 
Washington 5, D. C. 
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463 Filed May 7 1947 

Bill of Particulars. 

Responding before argument to certain parts of the mo¬ 
tion for bill of particulars filed herein on May 5, 1947, the 
United States Attorney states as follows: 

1. (First part of paragraph 1, page 2 of the motion). 
The matter under inquiry before the Committee on Un- 
American Activities when the defendant appeared before 
it at its session in the District of Columbia on April 11, 
1946, was that part relating to the National Federation for 
Constitutional Liberties. 

2. (Paragraph 2, page 2 of the motion). The questions 
and answers upon which is based the allegation in the 
indictment that the defendant refused to produce the rec¬ 
ords he was summoned to produce are some or all of the 
questions, answers and proceedings which occurred on that 
occasion. A transcript of these questions, answers and pro¬ 
ceedings will be furnished to the defendant within ten days 
of the filing of this bill. 

*#••••*••* 

464 Geobge Morris Fay, 

United States Attorney 
Charles B. Murray, 

Assistant United States 
Attorney 

• #••••*••• 

465 Filed May 16 1947 

Supplement to Bill of Particulars. 

Pursuant to the undertaking of the United States Attor¬ 
ney in his Bill of Particulars filed herein on May 7, 1947, 
I have this 16th day of May, 1947, sent by official United 
States Mail to Charles A. Horsky, Esquire, attorney for 
the defendant, at his address Union Trust Building, Wash¬ 
ington 5, D. C., the transcript of questions, answers and 
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proceedings mentioned in Paragraph Two of said Bill of 
Particulars consisting of eleven pages, an exact copy of 
which is attached hereto marked “Ex. A”; 

• ***•*#*•* 

Charles B. Murray, 

Assistant U. S. Attorney . 

466 Exhibit A 

Mr. Adamson. Mr. Marshall, I want to ask you if 
your position that you took in New York has changed 
in any way? In New York we asked you if you had brought 
to the hearing these books, papers and records called for 
by the subpoena for inspection by the committee, and you 
said you had not. Have you brought them today? 

Mr. Marshall. I didn’t answer it exactly that way, as I 
recall it. 

Mr. Adamson. I think you did say you didn’t have the 
records. 

Mr. Marshall. I don’t think I did answer it directly that 
way, but it might perhaps be interpreted in the same man¬ 
ner. As you know, I was still trying to state objections, 
and even when the hearing was formally over, in an infor¬ 
mal way I tried to explain, and then Mr. Thomas said if I 
didn’t get out of the room in a few minutes he would call 
the police, and sent Mr. Carrington to get them, which is 
a further indication, it seems to me, of how my rights were 
not respected. 

The Chairman. Just a moment—we are here now. You 
have a subpoena served by the authority of this committee. 
That subpoena calls, among other things, for the production 
of certain documents, secret papers and records of this 
organization of which you are Chairman. 

Mr. Marshall. Yes, sir. 

467 The Chairman. You did not produce those records 
at the hearing in New York. 

Mr. Marshall. No. I did not. I stated my objections. 
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The Chairman. I understand, but you did not produce 
them? 

Mr. Marshall. No. sir. 

The Chairman. Have you got them here? 

Mr. Marshall. Well, I would like to have the opportunity 
to briefly and a little more coherently than I was given the 
opportunity to do, to summarize what my objections are to 
it. 

The Chairman. First answer the question, if you have 
got them or haven’t got them. Have you got them? 

Mr. Adamson. We let him put his full statement into the 
record in New York, a long statement. 

Mr. Thomas. That is his last statement. That is why 
I asked that it be brought down here. 

The Chairman. The question is asked you now if you 
didn’t bring them from New York? Have you got them 
here now? You know whether you have got them here or 
not. 

Mr. Marshall. Yes, I know that certainly, but you see, 
I would like to, if I may, after answering that, indicate why 
I object to what the subpoena calls for, and the two ques¬ 
tions go together. 

468 The Chairman. Let us have a definite understand¬ 
ing now. If after you answer this question there are 
any reasons that you have for answering as you do, other 
than what you have already put into the record here today 
or at a previous hearing, you will be given that privilege. 
Now, did you produce them here today? 

Mr. Marshall. I did produce for the record on Monday 
—I understand they are part of the record of this entire 
hearing—some 43 exhibits which seemed to me to be perti¬ 
nent material out of which the committee could judge 
whether or not they have the right to go on and examine 
the internal affairs of our organization. I do not have with 
me all of the records. 

The Chairman. Called for by the subpoena? 

Mr. Marshall. I do not have all of the records called for 
by the subpoena. 
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Mr. Landis. Would you object to our investigator going 
to the office of your place and looking over the records? 

Mr. Marshall. Well, as I already wrote to Mr. Adam¬ 
son— 

The Chairman (interposing). Answer the question. 
Would you object? 

Mr. Marshall. Yes, I would. 

The Chairman. That is an answer. Now, Mr. Marshall, 
I want to be entirely fair with you. You have 

469 answered positively. If you have any reasons that 
you want to put into this record, other than what you 

have already put in, other than basing it upon lack of our 
authority in demanding them as an arm of the Congress of 
the United States, and other than the provisions of the Con¬ 
stitution of the United States—if you have got any other 
reasons, you are permitted to put them in. 

Mr. Marshall. That was not my understanding, that I 
would not be permitted to indicate what my position was, 
and that was the principal position, an important consti¬ 
tutional positions as a civil rights organization. I feel that 
as head of the civil rights organization I feel it incumbent 
upon me to not only fight out this constitutional and civil 
rights question in terms of my own rights and that of the 
National Federation, but as a basic public issue. Now, I 
should like permission to not only refer to the statement 
that was put into the record on Monday, and to the exhibits 
that are a part of that statement, and to certain other points 
that, to the best of my ability between interruptions I was 
permitted to put into the record, but I would like, if I may, 
to read you a very brief statement here that rather sum¬ 
marizes it. 

The Chairman. Is it in writing? 

Mr. Marshall. Yes, it is in writing. 

The Chairman. Just put it in the record. 

Mr. Landis. We can read it in the record. 

470 The Chairman. Just give it to the reporter and 
it will go into the record. 








9 


Mr. Marshall. Will you insert it in the record at this 
point? 

The Chairman. Yes, at this point. 

Mr. Thomas. Is that the same statement you put in the 
record up in New York? 

Mr. Marshall. No, sir, it is a different statement. 

The Chairman. Just furnish it to the reporter and it will 
be inserted in the record at this point. 

Mr. Marshall. Very well. 

(Note: At this point there was offered and received as 
part of the record of the proceedings a written statement 
presented by Mr. Marshall) 

The Chairman. Now, we have gotten down to the point 
that this witness declines to respond to the subpoena and 
has put into the record his reasons for so doing. 

Mr. Adamson. There is one thing as a matter of per¬ 
sonal privilege that I would like to put into this record. In 
New York this witness was permitted to put into the record 
a full statement that he had prepared and brought to the 
hearing, and Mr. Thomas told him he could go right ahead 
and put it into the record of the hearing, and he did. 
471 I went over that statement casually and in the state¬ 
ment is an elucidation of the point that he has 
brought up here again this morning. In other words, all 
these things are discussed in the statement that Mr. 
Thomas permitted him to put into the record in New York. 

Mr. Landis. I would like to ask about one point here. 

I want to know if you are familiar with the statement of 
the Attorney General that your organization was a Com¬ 
munist Front organization? 

Mr. Marshall. I saw the statement that the Attorney 
General had prepared and was put into the Congressional 
Record by Mr. Dies. 

Mr. Landis. And he gave the statement to the United 
States Government workers that your organization was 
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one of those listed by the Attorney General as a Commu¬ 
nist Front organization. I just wanted to know if you were 
familiar with that? 

Mr. Marshall. I saw the statement that was said to have 
been prepared by the Attorney General,, that was put into 
the Congressional Record by former Congressman Dies. 

Mr. Landis. You know’ that the name of your organiza¬ 
tion was on the list? You say that statement? ' 

Mr. Marshall. Yes, I saw that statement, but I want to 
make it clear that— 

The Chairman (interposing). You don’t agree with 
him? 

Mr. Marshall. No, I don’t agree with him. We are not 
a front for anyone. 

472 The Chairman. I don’t mind that going into the 
record, that you disagree with him. 

Mr. Marshall. Mr. Wood, I wonder whether the mem¬ 
bers of the committee here, the other members who were 
not present, would care to have copies of my statement that 
I put into the record on Monday. I also have copies of the 
statement I am putting into the record today. I have extra 
copies if you would like to have them. 

Mr. Mundt. I would like to have one. 

Mr. Murdock. I would like to have one too. 

Mr. Landis. I would like to have one. 

Mr. Marshall. And I have copies of the Monday state¬ 
ment (producing copies of the statement). 

Excuse me, Mr. Wood, this is being put into the body of 
the record at the time I spoke about it. 

The Chairman. Yes. 

Mr. Mundt. Did you prepare this statement yourself, 
Mr. Marshall? 

Mr. Marshall. I did so, with the advice of counsel. 

Mr. Mundt. You stand on and support all the statements 
made in this statement? 

Mr. Marshall. Yes, sir. 
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Mr. Mundt. I wonder by what strange distortion of 
facts you utilize the language you use in line 2 of the state¬ 
ment you have just handed me? 

473 Mr. Marshall. What do you refer to, sir? 

Mr. Mundt. (Reading:) “When I appeared be¬ 
fore Congressman Thomas who was sitting as a subcom¬ 
mittee of the Un-American Committee on Monday of this 
week.” What committee are you referring to? 

Mr. Marshall. To this committee, an abbreviation of it 
that I think, as I said before, aptly describes the work of 
committee, or the majority of the committee, because I 
think, as we have made clear in our literature, some of 
which is summarized on the last page of the statement that 
I submitted on Monday, we have taken the position that 
this committee, in terms of its work and the effect of its 
work, is the old Dies Committee, that it has injured the 
best interests of our country, and regardless of what the 
intentions have been, that it has in a very serious manner 
aided the enemies of our country and undermined our 
democracy. 

Mr. Mundt. In other words, in the opinion of your or¬ 
ganization and yourself, a Committee of Congress that 
undertakes to expose Communism or Fascism or Naziism 
in this country is un-American, especially as to Commu¬ 
nists? 

Mr. Marshall. That would not be what I would say. I 
say that this committee, because of the manner in which 
it has operated, the animus; I say that I consider this, as 
Mr. Rankin, I think, indicated in the first day of Congress, 
that this really is a continuance of the old committee under 
Martin Dies; that the committee throughout most of 

474 the record— 

Mr. Thomas (interposing). Mr. Chairman. I am 
not going to listen to this drivel any longer. Either he 
gets down to answering the questions or I will walk out. 

The Chairman. Personally I feel rather complimented 
myself by the statement of the witness. 
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Mr. Mundt. I think we should have the opinion of the 
Attorney General of this organization expressed in the rec¬ 
ord, because, obviously, if the Attorney General of the 
United States, Mr. Biddle, declared the National Federa¬ 
tion for Constitutional Liberties to be a Communist Front 
organization and so cites it and advised the Civil Service- 
of the United States, as he has, that no member of this 
organization can be employed in the Government, I think 
we are quite within our rights to check into the activities 
of that organization. 

The Chairman. I have no quarrel with the witness 7 
opinion about this committee; in fact, I feel rather compli¬ 
mented. Are there any other questions? 

• **##*••*# 

Mr. Thomas. Let us get cleared up on the question of 
the books and records. I understand him to say he did not 
bring the books and records with him in conformance with 
the subpoena? 

The Chairman. That is what he says. He introduced a 
statement offering his reasons. That is correct, is it 
not? 

475 Mr. Marshall. Yes, that is correct. Now may I 
direct your attention, Mr. Wood, and members of the 
committee, to this statement, and particularly the points 
where we indicate what criteria we feel need to be viewed 
in connection with the question. 

The Chairman. The members of the committee can read 
it. 

Mr. Marshall. I wanted to highlight that. 

The Chairman. Are there any other questions? You 
are excused. 

Mr. Adamson. Let me say off the record • • * • * 

Mr. Thomas. I move that the hearings in New York and 
Washington be made public. 

Mr. Mundt. I second the motion. 

The Chairman. All in favor of the motion will say aye— 
opposed no. 
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Mr. Marshall (interposing). May I have a copy of it 
before it is published? Because I would like to make any 
corrections in case the reporter misunderstood anything I 
said. 

The Chairman. We are not going to permit you to tes¬ 
tify outside the committee. The record you have made will 
be printed. 

Mr. Marshall. It is not a question of testifying outside. 

Mr. Landis. The only thing you have answered is to put 
your answer in right here. 

Mr. Mundt. That is your statement. That will go in 
just like it is stated. 

476 Mr. Marshall. I want to be sure that the reporter 
has everything that I said accurately. 

The Chairman. Well, I won’t permit you to reflect on 
the report. You are excused. 

Mr. Marshall. I have had experience with stenog¬ 
raphers, and I know they sometimes make unintentional 
slips or may not be used to my voice and misundersand 
something, and that is merely ordinary courtesy that I 
have had from every other committee of Congress before 
which I have appeared. 

The Chairman. Please be courteous enough to retire, 
Mr. Marshall. 

Mr. Landis. We have only asked him about three ques¬ 
tions, and he has declined to answer all of them. 

Mr. Marshall. I hesitate to ask, but is this subpoena still 
outstanding? 

The Chairman. No, sir; you are excused. 

Mr. Marshall. Thank you. 

(The witness withdrew from the committee room.) 

487 Filed May 211947 

Opinion. 

Indictments under U. S. Code, Title 2, sec. 192, for fail¬ 
ure to produce documents subpoenaed by the House Com- 
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mittee on Un-American Activities; and for conspiracy to 
violate U. S. Code, Title 2, Sec. 192. On motions to dismiss 
indictments. Motions denied. 

• ***••**•* 

488 In January 1945 the House of Representatives of 
the United States, by House Resolution No. 5, 79th 

Congress, 1st Session, created a Committee known as the 
Committee on Un-American Activities, which was author¬ 
ized to make investigations of “ (1) the extent, character, 
and objects of un-American propaganda activities in the 
United States, (2) the diffusion within the United States of 
subversive and un-American propaganda that is instigated 
from foreign countries or of a domestic origin and attacks 
the principle of the form of government as guaranteed by 
our Constitution, and (3) all other questions in relation 
thereto that would aid Congress in any necessary remedial 
legislation.’ ’ 

The defendants Richard Morford, George Marshall and 
Helen Bryan, have been indicted under U. S. Code, Title 2, 
Sec. 192, 1 for failure to comply with subpoenas 

489 duces tecum issued by the Committee and directing 
them to produce certain records before the Com¬ 
mittee. 

The indictment against Richard Morford alleges that he 
was subpoenaed to produce “all books, records, papers and 
documents showing all the receipts and disbursements of 
money by the National Council of American-Soviet Friend¬ 
ship, Inc., and all correspondence, memoranda and com¬ 
munications with any and all persons, together with a com- 

1U. S. Code, Title 2, Sec. 192, reads as follows: 

“Every person who having been summoned as a witness by the authority 
of either House of Congress to give testimony or to produce papers upon 
any matter under inquiry before either House, or any joint committee 
established by a joint or concurrent resolution of the two Houses of 
Congress, or any committee of either Hous'e of Congress, willfully makes 
default, or who, having appeared, refuses to answer any question perti¬ 
nent to the question under inquiry, shall be deemed guilty of a misde¬ 
meanor, punishable by a fine of not more than $1,000 nor less than $100 
and imprisonment in a common jail for not less than one month nor 
more than 12 months.” 
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plete list of all affiliated organizations, for the year 1945.’ * 

The indictment against the defendant, George Marshall, 
alleges that he was subpoenaed to produce 1 ‘all books, rec¬ 
ords, documents and correspondence pertaining to the 
National Federation for Constitutional Liberties relating 
to the solicitation and disbursement of funds with a list of 
contributors.’’ This indictment also charges' the defend¬ 
ant Marshall with refusal to answer questions as to 
whether he had any connection with an organization known 
as the Marshall Foundation. 

The indictment against the defendant Helen R. Bryan 
alleges that she was subpoenaed to produce “all books, 
ledgers, records and papers relating to the receipt and 
disbursement of money by or on account of the Joint Anti- 
Fascist Refugee Committee or any subsidiary or subcommit¬ 
tee thereof, together with all correspondence and memo¬ 
randa of communications by any means whatsoever with 
persons in foreign countries for the period from January 1, 
1945, to March 29, 1946.” 

The indictment against the defendants Edward K. Bar- 
sky and others consists of two counts. The first count 
avers that they were members of the Executive Board of 
the Joint Anti-Fascist Refugee Committee, and charges 
them with a conspiracy to defraud the United States by 
encouraging the defendant Helen R. Bryan to refuse 
490 to produce records before the Committee; and fur¬ 
ther with a conspiracy to violate U. S. Code, Title 2, 
Sec. 192. 

The second count of this indictment charges the defend¬ 
ants with the substantive offense of failure to comply with 
a subpoena directing them to produce “all books, ledgers, 
records and papers relating to the receipt and disburse¬ 
ment of money by or on account of the Joint Anti-Fascist 
Refugee Committee or any subsidiary or any subcommittee 
thereof, together with all correspondence and memoranda 
of communications by any means whatsoever with persons 
in foreign countries for the period from January 1, 1945, 
to March 29,1946.” 
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The defendants now move to dismiss the indictments for 
alleged failure to state an offense against the United 
States. 

The principal contention advanced by the defendants is 
that the House Resolution under which the Committee 
acted, is invalid. 

It is elementary that for use in connection with the exer¬ 
cise of its power to legislate and to appropriate funds, the 
Congress has the authority to secure information. Ordi¬ 
narily legislation cannot be intelligently enacted without 
previously ascertaining facts from which conclusions can 
be drawn as to whether need for legislation exists and, if 
so, what form the legislation should assume. Similarly, 
detailed data are necessary in connection with the appro¬ 
priation of moneys. Historically the control of the purse 
is one of the basic and vital functions of the legislative 
branch of the Government. Whenever necessary or 
491 desirable the Congress may secure the requisite 
facts by study and research, or by procuring infor¬ 
mation from persons w r ho volunteer it. The Congress, how¬ 
ever, is not limited to these sources of knowledge. It has 
the right to compel the disclosure of factual material. At 
times this is the only method by which necessary data can 
be obtained. For this purpose, the Congress may issue 
subpoenas to require the attendance of witnesses and to 
exact the production of records and documents. When 
resort is had to this course, the customary practice is to 
delegate the duty to a Committee. 

Manifestly, the sole purpose for which the Congress may 
carry on investigations and secure information is in connec¬ 
tion with the exercise of its legislative function and with the 
appropriation of moneys. It may not, for example, compel 
the divulgence of information for the purpose of ascertain¬ 
ing whether a crime has been committed as a basis for a 
criminal prosecution, since this is a matter for the judiciary 
and for the prosecuting officers of the Government. On the 
other hand, if the same information is desired for use in con- 
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nection with legislation, the Congress has a right to demand 
it. The information sought to be secured by a Congressional 
Committee must be germane to the legislative or the ap¬ 
propriating function. 

In connection with the exercise of these powers, how¬ 
ever, the Congress is not limited to securing information 
precisely and directly bearing on some proposed measure, 
the enactment of which is contemplated or considered. The 
collection of facts may cover a wide field. Obviously in 
order to act in an enlightened manner, it may be necessary 
and desirable for the Congress to become acquainted 
492 not only with the precise topic involved in prospec¬ 
tive legislation, but also with all matters that may 
have an indirect bearing on the subject. For example, in 
connection with the regulation of interstate commerce, it 
may conceivably become desirable for Congress to secure 
facts bearing solely on some aspects of intrastate com¬ 
merce. Or, in enacting criminal legislation, it may first 
become desirable to investigate conditions in States and 
localities involving violations of local law. In connection 
with appropriating funds and determining what allotments 
of moneys should be made, it may become desirable to 
obtain information covering a wide range. While the 
power of the Congress to carry on investigations is not 
without limit, nevertheless, the Congress has broad discre¬ 
tion in determining the subject matter of the study and the 
scope and extent of the inquiry. If the subject under scru¬ 
tiny may have any possible relevancy and materiality, no 
matter how remote, to some possible legislation, it is 
within the power of the Congress to investigate the matter. 
Moreover, the relevancy and the materiality of the subject 
matter must be presumed. The burden is on one who main¬ 
tains the contrary to establish his contention. It would 
be intolerable if the judiciary were to intrude into the 
activities of the legislative branch of the Government, and 
virtually stop the progress of an investigation, which is 
intended to secure information that Congress deems neces- 
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sary and desirable in the proper exercise of its functions, 
unless the lack of materiality and relevancy of the subject 
matter is clear and manifest. 

The authorities unanimously and conclusively support 
the foregoing views. Thus, in McGrain v. Daugherty, 273 
U. S. 135, 174-175, Mr. Justice Van Devanter discussed 
this question as follows: 

493 “We are of the opinion that the power of inquiry 
—with process to enforce it—is an essential and 
appropriate auxiliary to the legislative function. It was 
so regarded and employed in American legislatures before 
the Constitution was framed and ratified. . . . 

“A legislative body cannot legislate wisely or effectively 
in the absence of information respecting the conditions 
which the legislation is intended to affect or change; and 
where the legislative body does not itself possess the requi¬ 
site information—which not infrequently is true—recourse 
must be had to others who do possess it. Experience has 
taught that mere requests for such information often are 
unavailing, and also that information which is volunteered 
is not always accurate or complete; so some means of com¬ 
pulsion are essential to obtain what is needed. All this was 
true before and when the Constitution was framed and 
adopted. In that period the power of inquiry—with en¬ 
forcing process—was regarded and employed as a neces¬ 
sary and appropriate attribute of the power to legislate— 
indeed, was treated as inhering in it. Thus there is ample 
warrant for thinking, as we do, that the constitutional pro¬ 
visions which commit the legislative function to the two 
houses are intended to include this attribute to the end that 
the function may be effectively exercised.” 

In the cited case the Supreme Court observed that it is 
not necessary for the Resolution directing the investigation 
to avow in express terms that it is intended to be in aid of 
legislation. If it appears that the matter to be investigated 
is relevant or material to some subject over which the 
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Congress may legislate, or in respect to which it may ap¬ 
propriate funds, the power to conduct the investigation 
exists. 

In the case of In re Chapman, 166 U. S. 661, 670, Mr. 
Chief Justice Fuller, observed that it was not necessary 
that the Resolution authorizing the investigation should 
declare in advance what the Congress “meditated doing 
when the investigation was concluded.” 

In Barry v. United States ex rel Cunningham, 279 U. S. 
597, 619, Mr. Justice Sutherland stated: 

494 “The presumption in favor of regularity, which 
applies to the proceedings of courts, cannot be 
denied to the proceedings of the Houses of Congress, when 
acting upon matters within their constitutional authority.” 

In United States v. Norris, 300 U. S. 564, 573, Mr. Justice 
Roberts stated: 

“That it is within the constitutional province of Con¬ 
gress to institute investigations and to compel evidence 
with a view to possible exercise of its legislative function 
. . . is settled.” 

In a recent case in'this jurisdiction, Townsend v. United 
States, 6S App. D. C. 223, 226, Mr. Justice Justin Miller in 
commenting on an objection that the investigating Com¬ 
mittee involved in that case never recommended any reme¬ 
dial legislation, made the following observation: 

“This is clearly beside the point. The act for which ap¬ 
pellant was indicted occurred before the hearings of the 
committee were concluded. Its power to conduct a hearing 
for legislative purposes is not to be measured by recom¬ 
mendations for legislation or their absence.” 

That the subject of un-American and subversive activi¬ 
ties is within the investigating power of the Congress is 
obvious. Conceivably, information in this field may aid 
the Congress in legislating concerning any one of many 
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matters, such as correspondence with foreign governments 
(U. S. Code, Title 18, sec. 5); seditious conspiracy (Id. 
Sec. 6); prohibition of undermining the morale of the 
armed forces (Id. Sec. 9); suppression of advocacy of over¬ 
throw of the Government (Id. Sec. 10); the registration 
of organizations carrying on certain types of propaganda 
(Id. Secs. 14 and 15); qualifications for entering and re¬ 
maining in Government service; the authorization 
495 of Governmental radio broadcasts to foreign coun¬ 
tries ; and other innumerable topics. Similarly such 
information may be helpful in appropriating funds. 

The argument is advanced by counsel that the Resolution 
is invalid because it relates to freedom of speech, in respect 
to which the Congress may not legislate. This contention 
is without merit. Freedom of speech is, indeed, one of the 
fundamental rights of every person in a democracy. It is 
guaranteed and safeguarded by the First Amendment to 
the Constitution of the United States and is one of the 
basic rights of every inhabitant of the United States. No 
one who has any conception of the meaning of democracy 
would tolerate any encroachment or inroad on freedom of 
speech. It is not to be lightly assumed, however, that the 
Congress will enact legislation repugnant to the Constitu¬ 
tion. A presumption of validity attaches to every Act of 
Congress. The burden of proof is on the person attacking 
its constitutionality. A fortiori, the courts may not pre¬ 
sume in advance that the Congress will transgress the Con¬ 
stitution. The courts are not the sole guardians of the 
Constitution. That duty is shared with the other branches 
of Government, who are under an equal obligation to ob¬ 
serve the limitations of the fundamental instrument. It 
is not to be presumed that the Congress will ignore its 
duty. Moreover, the right of freedom of speech, is, in 
itself, a qualified right. The First Amendment does not, 
for example, preclude the Congress from excluding obscene 
matter from the mails or from the channels of interstate 
commerce. It does not guarantee to any one the right to 
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incite others to commit a crime. It does not preclude the 
Congress from punishing persons who advocate the over¬ 
throw of Government by force. It does not bar the 

496 Congress from limiting certain activities of Gov¬ 
ernment employees, although similar activities are 

within the rights of all other citizens. Other limitations 
on the right of freedom of speech will occur to every think¬ 
ing person. In any event, information to be obtained by 
this investigation is not limited in its use to legislation in 
respect to freedom of speech, but as heretofore indicated, 
may be utilized in respect to legislation on other subjects. 

It is urged further that the Resolution is unconsti¬ 
tutional because it is too indefinite, in that the words “un- 
American” and “subversive” are not defined and do not 
have a precise and well-established meaning. In support 
of this contention, reliance is placed on the general propo¬ 
sition of law that a penal statute which does not provide 
an ascertainable standard of guilt is violative of the due 
process clause of the Fifth Amendment and is, therefore, 
invalid. This doctrine has been established by a line of 
cases of which United States v. Cohen Grocery Co., 256 
U. S. 81, is typical. These decisions, however, are directed 
solely to penal statutes and relate to the well-known rule 
of law that no one should be punished criminally for an 
act which at the time he committed it he was unable to 
ascertain would be considered a crime. This rule, how¬ 
ever, does not apply to statutes of other types. 

There is nothing to the contrary in the case of Kraus & 
Bros. v. United States, 327 U. S. 614, 620. That case in¬ 
volved the validity of a regulation issued by the Adminis¬ 
trator of the Office of Price Administration, to which a 
criminal sanction was attached. The court held that the 
regulation was subject to the same test as a penal statute. 
This line of reasoning, however, does not apply to the 
Resolution involved in the instant case. 

497 No doubt many an Act of Congress may be found 
in which general terminology is intentionally or un- 
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intentionally employed. This is true of the present Reso¬ 
lution. The Committee is directed to investigate un-Amer¬ 
ican and subversive activities. The exact scope of an 
investigation cannot always be charted and bounded in 
advance with the precision of a survey. In conducting a 
research, an inquiry, or an investigation, some discretion 
must be left to those to whom the task is entrusted, if the 
objective is to be attained. If we analyze the words ** un- 
American’ ’ and “subversive’’ as used in the Resolution, 
there are some activities which everyone will agree are 
un-American and subversive, and there are others which 
everyone will place in the opposite group. Between the 
two extremes, no doubt, there will be some gradations in 
respect to which persons may well differ. There may well 
be differences of opinion as to the exact application or 
meaning of these terms, or as to whether some particular 
, activity falls in one class or the other. This circumstance 
does not deprive the Congress of the power to investigate 
un-American and subversive activities, and for the pur¬ 
poses of carrying out its duties to vest in the investigating 
Committee the discretion to make a preliminary determi¬ 
nation as to what activities are comprised within these two 
terms. 

It is argued, however, that a person who is directed to 
appear or produce documents before the Committee may 
be at sea in endeavoring to determine whether the Com¬ 
mittee is acting within its jurisdiction. It must be borne 
in mind, however, that the statute (U. S. Code, Title 2, Sec. 

192) which punishes failure to comply with a sub- 
498 poena or to answer questions, is definite and makes 
a willful default a misdemeanor. A person who 
declines to comply with a direction of the Committee on 
the basis of a claim that the Resolution creating it is 
invalid, or that the Committee is exceeding its jurisdiction, 
acts at his peril. The provisions of an investigating Reso¬ 
lution are not drawn primarily for the benefit of a witness, 
but are framed for the guidance of the Committee. There 
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are many situations in which a person assumes a risk in 
determining whether what he intends to do constitutes a 
a crime. This is true, for example, in respect to violations 
of the anti-trust laws, because what constitutes an illegal 
restraint of trade is frequently a debatable matter. 

In Nash v. United States, 229 U. S. 373, 377, Mr. Justice 
Holmes aptly remarked: 

“. . . the law T is full of instances where a man’s fate de¬ 
pends on his estimating rightly, that is, as the jury subse¬ 
quently estimates it, some matter of degree. If his judg¬ 
ment is wrong, not only may he incur a fine or a short 
imprisonment, as here: he may incur the penalty of death.” 

In the light of the foregoing considerations, it is the 
conclusion of this Court that the House Resolution cre¬ 
ating the Committee on Un-American Activities is valid. 

It is further urged that the subpoenas as set forth in the 
indictments, are too broad and are, therefore, violative of 
the Fourth Amendment. Whether a subpoena is too broad 
cannot always be determined from the terms of the docu¬ 
ment, but is a mixed question of law and fact. Conse¬ 
quently, the question should not be determined on a motion 
to dismiss the indictment for insufficiency. It may 
499 he observed that each of the subpoenas is limited 
to documents relating to a specific topic, or is re¬ 
stricted to specified periods, or both. Somewhat similar 
subpoenas were held valid in Brown v. United States, 276 
U. S. 134,138; and Wheeler v. United States, 226 U. S. 478, 
483. Moreover, there may conceivably be a question as to 
whether under the circumstances of this case, the defend¬ 
ants are entitled to assert the privilege guaranteed by the 
Fourth Amendment, United States v. White, 322 U. S. 694, 
704. These matters can be determined only at the trial on 
the facts. 

Finally, in the case of United States v. Edward K. 
Barsky et al, it is urged that the first, or conspiracy count, 
of the indictment is insufficient in that it charges the de- 
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fendants with a conspiracy to defraud the Government 
without, however, averring that the conspiracy was to be 
effectuated by deceit, craft, or trickery, or by means that 
are dishonest. Reliance is placed on Hammerschmidt v. 
United States, 265 U. S. 182, 188, in support of this objec¬ 
tion. The first count of the indictment further charges, 
however, that the defendants conspired to commit an of¬ 
fense against the United States by violating U. S. Code, 
Title 2, Sec. 192. Since the allegation last mentioned sets 
forth a conspiracy that is subject to criminal prosecution, 
the first count of the indictment is sufficient. Consequently, 
it is not necessary to determine whether the additional 
allegations, that are assailed by the defendants, are suf¬ 
ficient if they stood alone. 

Motion to dismiss indictments denied. Alternative mo¬ 
tions for bills of particulars are also denied. 

Alexander Holtzoff, 

Associate Justice. 


May 21, 1947. 

500 Subpoena to Testify. 

To John R. Murdock 

Room 540, Old House Office Building 
Washington 25, D. C. 

|You are hereby commanded to appear in the District 
Court of the United States for the District of Columbia at 
Criminal Court No. One, U. S. District Courthouse, Indiana 
Avenue between 4th & 5th Sts., N.W., in the city of Wash¬ 
ington on the 8th day of March 1948 at 10:00 o’clock A.M. 
to testify in the case of the United States v. George Mar¬ 
shall, Criminal No. 367-47. 

This subpoena is issued on application of the defendant. 
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501 RETURN ON SERVICE. 

Received this subpoena at Washington, D. C., on Febru¬ 
ary 25, 1948 and on March 2, 1948 at Washington, D. C., 
the within named John R. Murdock is not to be found. 
Refused service by delivering a copy to h and tender¬ 
ing to h the fee for one day’s attendance at the mileage 
allowed by law. Statement attached. 

Received Feb 25 3:22 PM ’48, U. S. Marshal. 

Statement. 

502 March 2, 1948 

Please recite in your return that I protest against the 
service and please include the following statement in your 
return: 

I object to the service of the witness subpoena and to 
the subpoena upon the ground that I am a member of the 
House of Representatives, 80th Congress, of the United 
States of America; that Congress is in session at the pres¬ 
ent time and will be in session on the day that the subpoena 
is returnable and that at the very hour of the return date 
of the subpoena a committee of the Congress of the United 
States, of which I am a member, is in session; that to 
respond to the summons would interfere with my duties as 
a Representative in Congress; that under the Constitution 
I have no right to respond without the consent of the Con¬ 
gress and that the Congress has consented to my respond¬ 
ing to a subpoena only for Richard Morford, 366-47, when 
the House is not in session; and that all the facts which 
may be known to the undersigned regarding the particular 
case are in the records of the Committee on Un-American 
Activities. 

Respectfully, 

John R. Murdock 
Member of Congress 
At-large District of 
Arizona 



26 


Re: Case of the United States v. 
George Marshall, Criminal 
No. 367-47. Subpoena issued 
on application of the defendant. 


Subpoena Duces Tecum. 

503 Duces Tecum—Defendant 

The President of the United States to John Andrews, 
Clerk of the House of Representatives, P-42 United States 
Capitol, Washington, D. C. 

You are hereby commanded to attend the said Court on 
Monday the 8th day of March, 1948, at 10:00 o’clock A.M., 
to testify on behalf of the defendant, and bring with you 
the documentary material described in Schedule A attached 
hereto and made a part hereof consisting of four pages, 
which documents are in the files of the Committee on Un- 
American Activities. 

and not depart the Court without leave thereof. 


504 SCHEDULE A 

1. Copy of letter dated December 27, 1945 from Ernie 
Adamson, Counsel, to National Federation for Constitu¬ 
tional Liberties. 

2. Letter dated January 2, 1946 from George Marshall, 
Chairman, to Ernie Adamson, Counsel. 

3. Copy of letter dated January 3, 1946 from Ernie 
Adamson, Counsel, to George Marshall, Chairman. 

4. Letter dated January 7, 1946 from George Marshall, 
Chairman, to Ernie Adamson, Counsel. 

5. Copy of letter dated January 10, 1946 from Ernie 
Adamson, Counsel, to George Marshall, Chairman. 

6. Letter dated January 19,1946 from George Marshall, 
Chairman, to Congressman John S. Wood, together with 
statement enclosed entitled “Answer to the Un-American 
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Committee” (Statement of Executive Board dated Janu¬ 
ary 18, 1946). 

7. All letters, action letters, releases, statements, news¬ 
paper clippings of or concerning the National Federation 
for Constitutional Liberties which the House Committee 
on Un-American Activities had in its possession on or 
before August 1,1946. 

8. All card records and all compilations, and all docu¬ 
mentary material upon which said records and compila¬ 
tions are based, concerning the National Federation for 
Constitutional Liberties and George Marshall which the 
House Committee on Un-American Activities had in its 
possession on or before August 1, 1946. 

9. Transcript of the testimony of George Marshall be¬ 
fore a Subcommittee of the Committee on Un-American 
Activities on April 8, 1946, given at United States Court¬ 
house, New York City, and before the said Committee on 
April 11, 1946, at Washington, D. C., together with the 
Exhibits offered and marked in evidence in connection with 
said testimony, including but not limited to Exhibits Nos. 
1-46, inclusive. 

10. Copy of letter dated January 31, 1946 from Ernie 
Adamson, Counsel, to Corliss Lamont. 

11. Copy of letter dated February 11, 1946 from Karl 
E. Mundt, Member of the Committee, to Corliss Lamont. 

12. Copy of letter dated November 14, 1945 from Ernie 
Adamson, Counsel, to Mrs. L. C. Shuttleworth, 1445 Out¬ 
look Avenue, New York, New York. 

13. Copy of letter dated December 14, 1945 from Ernie 
Adamson, Counsel, to Carl Dreher, Bald Hill Road, Wilton, 
Connecticut. 

14. Copy of letter dated December 20, 1945 from Ernie 
Adamson, Counsel, to Mr. and Mrs. Robert Lippin, 40 Mon¬ 
roe Street, New York, New York. 

505 15. Copy of letter dated December 14, 1945 from 

Ernie Adamson, Counsel, to American Civil Lib¬ 
erties Union. 
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16. Copy of letter dated December 27, 1945 from Ernie 
Adamson, Counsel, to National Committee to Combat Anti- 
Semitism, Room 601, 22 East 17th Street, New York, New 
Yotk, together with copy of petition by said National Com¬ 
mittee, referred to in said letter. 

17. Copy of letter dated January 19, 1946 from Karl E. 
Mundt, member of the Committee, to Mr. Norman W. 
Schur, Chairman, National Committee to Combat Anti- 
Semitism, 22 East 17th Street, New York, New York. 

18. Copy of letter dated March 22, 1946 from Ernie 
Adamson, Counsel, to Mr. Stanley B. Moss, c/o Moss and 
Arnold, 7 East 44th Street, New York, New York, together 
with copy of New York Times advertisement referred to 
therein. 

19. Copy of letter dated between February and August, 
1946 from John S. Wood, Chairman, to all members of 
Congress enclosing copy of report of Committee on Un- 
American Activities and summarizing its work and policy. 

20. Letter dated July 17,1946 from Clyde Doyle, Repre¬ 
sentative from California, to Ernie Adamson, Counsel. 

21. Copy of letter dated July 18,1946 from Ernie Adam¬ 
son, Counsel, to Clyde Doyle, Representative from Cali¬ 
fornia. 

22. Copies of letter sent by Karl E. Mundt, member of 
the Committee, to Governor Thomas L. Bailey (Missis¬ 
sippi) and approximately 99 others on or about January 
20, 1945 relating to a “suitable and working criterion to 
determine what does and what does not comprise an un- 
American activity”, together with the “data sheet” mailed 
therewith and all replies received thereto, and all further 
correspondence with the same individuals in connection 
therewith and such additional correspondence received 
from other individuals and/or organizations pertaining to 
the establishment of the “working criterion” above set 
forth as to the definition of the terms “un-American” 
and/or “subversive”. 
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23. Copies of all letters sent by or on behalf of the Com¬ 
mittee or by any members thereof to The Brookings Insti¬ 
tution between January 3,1945 and April 15, 1945 relating 
to a working criterion for determining what constitutes 
un-American propaganda or activity, or relating to stand¬ 
ards for determining what constitutes un-American activi¬ 
ties, or relating to the definition of the terms “ un-Ameri¬ 
can’’ or “subversive”, or relating to an analysis of letters 
received purporting to define un-American activities or 
propaganda; together with all letters received from The 
Brookings Institution in connection therewith. 

24. The Report or memorandum submitted to the Com¬ 
mittee by The Brookings Institution between January 3, 
1945 and April 15, 1945 relating to or entitled “Suggested 
Standards for Determining Un-American Activities”, and 
other data and material submitted in connection there¬ 
with. 

506 25. Memorandum of six paragraphs sent to the 

Committee or to Karl E. Mundt, Committee member, 
by the American Civil Liberties Union during February, 
1945, relating to un-American activities, and letter accom¬ 
panying same. 

26. Stenographic transcript of all meetings of the House 
Committee on Un-American Activities or any Subcommit¬ 
tee of the same from January 3, 1945 to February 6, 1946 
at which the definition or content of the phrase “un-Ameri¬ 
can or subversive propaganda activities” was considered, 
discussed or acted upon. 

27. Minutes of all meetings of the House Committee on 
Un-American activities or any subcommittee thereof be¬ 
tween January 3, 1945 and August 11, 1946 at which in¬ 
vestigation of the National Federation for Constitutional 
Liberties was considered, referred to, acted upon, or its 
propaganda activities were discussed. 

28. All releases and statements issued by or on behalf 
of the House Committee on Un-American Activities, 
whether to the press or otherwise, between January 3,1945 
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and August 1, 1946, which refer to or discuss the National 
Federation for Constitutional Liberties, and also all such 
releases and statements between such dates relating to or 
discussing the investigation of organizations, groups or 
individuals which issue propaganda or influence or attempt 
to influence public opinion. 

29. Press Release on or about June 22,1945 by the House 
Committee on Un-Americain Activities or its Chairman 
dealing with the definition by said Committee of the words 
“un-American” and/or “subversive”. 

30. Transcripts of Committee meetings or executive ses¬ 
sions after 11:15 A.M. April 8,1946 and August 1, 1946 at 
which the Committee considered and/or acted upon the 
refusal of George Marshall to produce documents and/or 
to answer any questions. 

31. Telegram from Joseph Sweat, Director, American 
Committee for Spanish Freedom, to John S. Wood, Chair¬ 
man, dated December 20, 1945. Copy of telegram in reply 
from Ernie Adamson, Counsel, to Joseph Sweat dated De¬ 
cember 26,1945. 

32. Minutes and transcripts of meetings and executive 
sessions, not limited to be including, Committee action on 
or about February 21, 1945 relating to a request to The 
Brookings Institution to analyze the replies to Mundt’s 
letter of January 20, 1945 concerning a working criterion 
of what compromises an un-American activity, and to sug¬ 
gest standards for determining un-American activities. 

33. Document or documents of the Special Committee on 
Un-American Activities dated March 29, 1944, citing 
and/or listing associations, organizations, including the 
National Federation for Constitutional Liberties, and pub¬ 
lications as Communist fronts or other party line publica¬ 
tions, respectively. 

507 34. Copy of letter from John S. Wood, Chairman, 

to President Harry S. Truman on or about Septem¬ 
ber 25,1945 enclosing a resolution requesting the personnel 
records of agencies being terminated, together with the 
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resolution, and the minutes and transcripts of all meetings 
at which this resolution and this subject was acted upon or 
discussed. 

35. Plan or report of three-man subcommittee, including 
Representative Mundt, prepared on or about June 1, 1946 
dealing with the expansion of the Committee’s staff to 
approximately 18 or 20 people on a monthly budget of 
about $12,500 under a director, and its separation into 
three divisions. 

36. Each and every item listed under the column “publi¬ 
cation” in connection with the Committee record of Clif¬ 
ford (T) M’Avoy as contained in Extension of Remarks 
of Honorable Hadwen C. Fuller, dated August 2, 1946, 
appearing at 92 Cong. Rec. A 5230 (August 12,1946). 

37. Each and every item listed under the column 
“source” in connection with the Committee record of Cor¬ 
liss Lamont as put into the Record during Congressional 
debate by Representative J. Parnell Thomas on June 26, 
1946, appearing at 92 Cong. Rec. 7722 (June 26,1946). 

38. Each and every item of source material in connec¬ 
tion with the Committee record of Clyde R. Miller as con¬ 
tained in the speech of Hon. J. Parnell Thomas, dated Feb¬ 
ruary 19, 1946 appearing at 92 Cong. Rec. A 888 (Feb. 19, 
1946). 

39. Each and every item listed under the column source 
in connection with the Committee record of Michael J. 
Quill as contained in the Extension of Remarks of the Hon. 
J. Parnell Thomas, dated February 27, 1946 appearing at 
92 Cong. Rec. A 1065 (February 27, 1946). 


Subpoena Duces Tecum. 

508 The President of the United States to Tom C. 

Clark, as Attorney General of the United States, De¬ 
partment of Justice, Constitution Avenue and 10th Street, 
Washington 25, D. C. 

You are hereby commanded to attend the said Court on 
the 15th day of April, 1948, at 10:00 o’clock A.M., to testify 



32 


on behalf of the defendant, and bring with you the docu¬ 
mentary material described in Schedule A consisting of 4 
pages attached hereto and made a part hereof. 

and not depart the Court without leave thereof. 

• **#••••#* 


509 SCHEDULE A 


1. Copy of report of the Attorney-General issued be¬ 
tween June 28, 1941, and September 24, 1942, concerning 
the National Federation for Constitutional Liberties for 
use in administration of the mandate of Public No. 135, 
77th Cong., 1st Session (Approved June 28, 1941), which 
report is marked “Strictly Confidential”. 

2. The decuments, publications of the National Federa¬ 
tion for Constitutional Liberties (hereinafter referred to 
as “NFCL”), reports, memoranda, and other data con¬ 
cerning the NFCL which were in the possession of the 
Attorney-General at the time the report described in Item 
1 hereof was issued, and which comprise the “evidence” 
referred to in a note to said report which reads as follows: 

“The following statement does not purport to be a com¬ 
plete report on the organization named. It is intended only 
to acquaint you without undue burden of detail with the 
nature of the evidence which has appeared to warrant an 
investigation of charges of participation.” 

3. Copy of letter of the Attorney-General to Martin Dies, 
Chairman of House Committee to Investigate Un-Ameri¬ 
can Activities, dated October 7, 1941, requesting informa¬ 
tion to assist in the investigation of Government employees 
for alleged subversive activities under Public No. 135, 
aforesaid. 

4. All replies received by the Attorney-General from 
Martin Dies or the House Committee to Investigate Un- 
American Activities to the letter described in Item 4 
hereof, in which the NFCL, its officers, members, support¬ 
ers, or publications are mentioned. 
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5. All correspondence, memoranda and other data sent 
or received by the Attorney-General between June 28, 1941, 
and September 24, 1942, concerning transmission of the 
report described in Item 1 hereof to Representative Martin 
Dies or to the House Committee to Investigate Un-Ameri¬ 
can Activities or to any member , or representative of the 
said Committee. 

6. Copy of any authorization given to Representative 
Martin Dies, Chairman of the House Committee to Investi¬ 
gate Un-American Activities, or to any member or repre¬ 
sentative of said Committee, prior to, or on, Sep- 

510 tember 24,1942, authorizing the publication or other 
use by the said Martin Dies, or by the said Com¬ 
mittee, of the report described in Item 1 hereof. 

7. The documents, publications of the NFCL, reports, 
memoranda and other data in possession of the Attorney- 
General at the time the report described in Item 1 hereof 
was issued, upon which the following statement in said 
report is based: 

“The NFCL ... is part of what Lenin called the solar 
system or organizations, ostensibly having no connection 
with the Communist Party, by which Communists attempt 
to create sympathizers and supporters of their program 
among those who would never affiliate themselves openly 
with the Party. ,, 

8. The alleged pamphlet of the NFCL referred to in the 
report described in Item 1 hereof in the following state¬ 
ment: 

“In a pamphlet issued by the National Federation it is 
stated that it was organized to coordinate several existing 
organizations concerned ‘with the preservation and further 
realization of democratic rights’ as guaranteed by the Con¬ 
stitution.” 

9. The documents, publications of the NFCL, reports, 
memoranda and other data in possession of the Attorney- 
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General at the time the report described in Item 1 hereof 
was issued, upon which the following statement in such 
report is based: 

(Referring to the NFCL) “Its method of operation, like 
that of the International Labor Defense, the legal aid arm 
of the Communist Party with which it is closely affiliated, 
is the creation of special committees for specific cases” 

with particular reference to the alleged close affiliation 
between the NFCL and said International Labor Defense, 
and to the alleged method of operation of the NFCL. 

10. The alleged publication of the NFCL which is re¬ 
ferred to in the report described in Item 1 hereof as fol¬ 
lows : 

“In one of its publications the Federation states that it 
was founded because our constitutional guarantees are in 
danger; ‘as individuals we are powerless, but all together 
we are strong’.” 

511 11. The documents, publications of the NFCL, re¬ 

ports, memoranda and other data in possession of 
the Attorney-General at the time the report described in 
Item 1 hereof was issued, upon which the following state¬ 
ment in said report is based: 

“The program of the Federation seeks wider support 
by calling for the maintenance of the Bill of Rights, the 
preservation of the Wagner Act and of the guarantees to 
labor, the end of persecution of labor unions and aliens, 
and the repeal of poll tax legislation. It demands the end 
of the ‘Gestapo Activities’ of the FBI and the abolition of 
the Dies Committee.” 

12. The “pamphlet literature” of the NFCL mentioned 
in the report described in Item 1 hereof, which opposed 
“compulsory military training”. 

13. The declaration of the NFCL referred to in the re¬ 
port described in Item 1 hereof as declaring “Ours is the 
task of true national defense”. 
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14. The documents, publications of the NFCL, reports, 
memoranda and other data in possession of the Attorney- 
General at the time the report described in Item 1 hereof 
was issued, upon which the following statement in said 
report is based: 

“Most of the national sponsors and most of the national 
executive committee and many of the local heads of the 
Federation are leaders of Communist organizations or are 
prominently identified with Communist activities.’’ 

15. The documents, publications of the NFCL, reports, 
memoranda and other data in possession of the Attorney- 
General at the time the report described in Item 1 hereof 
was issued, upon which the following statement in said 
report is based: 

“The activities of the National Federation have been 
manifest chiefly in the various committees specially created 
for the defense of certain individuals.” 

16. The pamphlet literature of the NFCL mentioned in 
the report which is described in Item 1 hereof, which 
shows the activities of the NFCL “in behalf of or in oppo¬ 
sition to legislation”. 

17. The documents, publications of the NFCL, reports, 
memoranda and other data in possession of the Attorney- 
General at the time the report described in Item 1 hereof 
was issued, upon which is based the statement in said 
report to the effect that the NFCL was active in behalf of, 
or in opposition to, legislation “by the appearances of 

members before legislative committees”. 

512 18. The documents, publications of the NFCL, 

reports, memoranda and other data in possession of 
the Attorney-General at the time the report described in 
Item 1 hereof was issued, upon which the following state¬ 
ment in said report is based: 

(Referring to the NFCL) “It has lead the recent fight 
against the continuation of the Dies Committee ...” 
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19. Copy of any communication or notice addressed to or 
served upon the NFCL prior or subsequent to the issuance 
of the report described in Item 1 hereof, advising the 
NFCL that it was being investigated or considered as an 
alleged subversive organization within the meaning of 
Public No. 135, aforesaid, and affording the NFCL an 
opportunity to be heard. 

• ••••••••• 

513 Filed May 5 1948 

Filed with me 4/30/48 at 4:35 P.M. R. B. Keech, J. 

Motion for a New Trial. 

The defendant moves the Court to grant him a new trial 
for the following reasons: 

1. The Court erred in denying defendant’s motion for 
judgment of acquittal. 

2. The Court erred in ruling that the records subpoenaed 
from the defendant and the National Federation for Con¬ 
stitutional Liberties were relevant to a matter under in¬ 
quiry within the scope of the House Committee on Un- 
American Activities and that the said Committee had a 
reasonable basis for issuing the subpoena described in the 
indictment, and that the said subpoena was not so broad as 
to be invalid. 

3. The Court erred in ruling irrelevant the matter relat¬ 
ing to the National Federation for Constitutional Liberties 
which the House Committee on Un-American Activities 
had in its files prior to the issuing of the subpoena to the 
defendant and which the defendant had subpoenaed, from 
the Clerk and Chairman of said Committee and from the 

Clerk of the House of Representatives. 

514 4. The Court erred in holding irrelevant the docu¬ 
ments and records brought into Court by the Attor¬ 
ney General and which were specifically described as items 
1, 7, 8, 9, 11, 14, 15, 16, 18 and 19 in the subpoena served 
on the Attorney General on behalf of the defendant. 
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5. The Court erred in admitting in evidence Government 
Exhibit 6, to which objection was made bv the defendant. 

6. The Court erred in excluding defendant’s Exhibits 
for Identification Nos. 21, 22, 23, 25 and 26. 

7. The Court erred in excluding evidence offered on be¬ 
half of the defense through witnesses and specific docu¬ 
ments and in not allowing the defendant to make or com¬ 
plete such offers of proof. 

8. The Court erred in charging the jury and in refusing 
to charge the jury as requested. 

9. The verdict is contrary to the weight of the evidence. 

10. The verdict is not supported by substantial evidence. 

Charles A. Horsky 
Abraham J. Isserman 
Wilbur R. Lester 
Attorneys for defendant. 

• •*#••••** 

515 Friday, May 14, 1948 

Criminal No. 367-47 
Charged with 
Vio. Sec. 192, Title 2, 

U. S. Code 

The Judgment. 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance; 
and by his attorney, Charles A. Horsky, Esquire; and 
thereupon it is demanded of the defendant what further 
he has to say why the sentence of the law should not be 
pronounced against him and he says nothing except as he 
has already said: whereupon it is considered by the Court 
that, for his said offense, the said defendant be committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Three (3) 
months and to pay a fine of five Hundred ($500.00) Dollars; 
and thereupon the Court fixed the amount of bond in this 
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case at Five Hundred ($500.00) Dollars, pending appeal; 
and thereupon the defendant is permitted to remain in 
custody of counsel until arrangement for bond. 


H. EXCERPTS FROM TESTIMONY AND PRO¬ 
CEEDINGS. 

3 The Deputy Clerk: The case of George Marshall. 

Mr. Horsky: Your Honor, the defendant in this case 
had not been arraigned yet. 

• ••••••••• 

The Deputy Clerk: George Marshall, you are charged 
in this case with a violation of Section 192, Title 2, United 
States Code. 

How do you plead! 

The Defendant: Not guilty. 

**••*•••*• 

46 Mr. Horsky: Nothing involved in the bill of par- 
* ticulars was before Justice Holtzoff because we had 

it ten days after the decision came down. He did in his 
opinion reserve one point for the trial. We had 

47 urged before him that count 1 should he dismissed 
because the subpoena upon which it was based was 

invalid, as too sweeping and in violation of the Constitu¬ 
tion. He said that is a matter which will depend largely 
upon not only the law but upon what develops at the trial. 

I would like to ask Your Honor’s permission to reserve 
the renewal of that motion until such time as we have had 
a chance to prepare and present the evidence to you, and 
then I would like to argue that motion at that time. 

• ••••••••• 

We urged before Justice Holtzoff another point, which 
was that the standard of guilt prescribed by House Reso¬ 
lution 5 was so vague as to be unconstitutional. 
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The Court: That was before him, sir. 

Mr. Horsky: At that time we were confined to matters 
of which he could take judicial notice. We will have 

48 evidence on that before Your Honor, and I would 
like again to reserve that question until we have had 

additional evidence and then re-argue that motion on the 
basis of a fuller record than we had before Justice Holtzoff. 

49 “Defense Questions to be Addressed to 

Jurors on Their Voir Dire 

57 “Questions to be Addressed to Government 

Workers 

59 “G-18. Pursuant to the Executive Order provid¬ 
ing for a loyalty check of Government employees, the 

records and files of the House Committee on Un-American 
Activities are to be used in the investigation of Government 
employees. In view of that fact and the fact that the 
House Committee on Un-American Activities ini- 

60 tiated the proceedings which resulted in this trial, 
have you any fear that if you were required on the 

evidence in this case to acquit the defendant, that your ac¬ 
tion in so doing might prejudice you in any way in your 
Government employment? 

#*•*#••••• 

61 Mr. Horsky: • • • I should like to move that Your 
Honor exclude Government employees from the jury 

in this case. I recognize of course, there is a statute and 
the Supreme Court has said that in a normal case they need 
not be excluded. 

Mr. Horsky: The first ground is that in this case 

62 the Committee of Congress is in effect the complain¬ 
ing witness and that the Government, therefore, has 
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a much closer relationship to the prosecution than in the 
Wood Case or in any case in which the Government is 
simply and only the prosecutor. 

Secondly, that in this case the House Committee on Un- 
American Activities is the complaining Congressional Com¬ 
mittee, and that necessarily in this trial we will have to talk 
about terms like “Un-American” and “subversive,” and 
that for a Government employee those terms are very 
dangerous concepts, in that a Government employee might 
well therefore believe that to acquit one alleged to have 
been engaged in subversive or Un-American propaganda 
would make him suspect, particularly in the light of the 
loyalty investigations which are now in full swing in the 
Government. 

• ••••••••• 

63 The Court: All right, I will deny that. 

78 The Court: You do object to 18? [referring to 

G-18] 

Mr. Murray: I do object. 

Mr. Isserman: We believe it to be a most important 
question because we can’t escape the fact that this prose¬ 
cution was initiated by the House Committee on Un-Ameri¬ 
can Activities. The fact also is that its files are used in 
investigations. 

The Court: Which authority? 

Mr. Isserman: That is the Executive Order itself. 

The Court: The Executive Order specifically used that? 

Mr. Isserman: Yes, I know that. It might have a very 
strong bearing on their fear of security. 

The Court: You are stating it as a fact? 

Mr. Isserman: Yes, this time I am stating it as a fact. 

The Court: What about it, in the light of the evidence, 
Mr. Murray? 

Mr. Horsky: That is paragraph 3-C of Executive Order 
9385. 
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The Court: Unless you have something to the contrary, 
I would be inclined to let them put that question. 

Mr. Murray: I think that question ought not to be asked 
the general panel. I think it has the effect of suggesting 
a reason why they should fear, which they have no 

79 consciousness of at this time. 

Mr. Isserman: How do we know? 

Mr. Murray: Unless the answers to previous questions 
indicate the desirability of it in a given instance, in which 
case it could be done privately. 

The Court: Suppose we do this— 

Mr. Murray: The fact that it is true, doesn’t justify 
it, because the question is not what is true but what the jury 
knows to be true when they take that box. It is terrorizing 
them with facts they do not know. 

Mr. Isserman: They are presumed to know the law. 

Mr. Murray: We are dealing with a practical matter. 
Mr. Isserman: How can we determine whether some one 
of them might not now be in fear. We certainly can’t con¬ 
ceal the fact that the proceeding was initiated by the Com¬ 
mittee. 

Mr. Murray: It is further suggesting that the Commit¬ 
tee is following up these things and following every juror 
after acquittal, and all that foolishness, which they haven’t 
got time to do even if they were disposed. 

# • * • # ■ * • • • • 

80 The Court: Why wouldn’t it be well to omit the 
first part of the question and start with “Have you 

any fear that if you were required * * *”? 

#•#*•••••• 

Mr. Isserman: We really believe it is a crucial question, 
Your Honor. 

The Court: All right. I will deny it. 

• ••••••••• 

96 The Court. • • • I will re-state it, ladies and gen¬ 
tlemen of the prospective jury: Is any member of 
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97 the prospective panel, or any member of his immedi¬ 
ate family, an employee of the Government or an 
applicant for a position with the Government? 

• ••••••••• 

Juror Grassi (in seat No. 10). Orlando Grassi, now em¬ 
ployed at the City Post Office. 

Juror Hancock (in seat No. 12). Benjamin Hancock, 
District Government. 


Juror Hoffman. Gotthard Hoffman, Model Basin, Navy 
Department. 


119 Mr. Isserman. If the Court please, the defense 
would like to exercise a peremptory challenge in the 
case of Juror No. 6. 

The Court. Very well, sir. 

The Deputy Clerk. Mrs. Helen B. Cryer, you will be 
excused from serving on this panel. 


120 Mr. Isserman. I would like to exercise a peremp¬ 
tory challenge in the case of Juror No. 8, if the Court 
please. 

The Court. Very well 

The Deputy Clerk. Joseph E. Endres, you are excused 
from serving on this paneL 


Mr. Isserman. If the Court please, the defense would 
like to exercise a peremptory challenge in respect to Juror 
No. 6. 

The Deputy Clerk. Mr. Samuel B. Kelly, you are ex¬ 
cused from serving on this panel. 


123 The Deputy Clerk. The defendant will stand, 
please, and the jurors will please stand. 
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(The following jurors were duly sworn to try the case: 


1. Gordon J. Allan 

2. Edith T. Bingham 

3. Lucille L. Brown 

4. Paul C. Campbell 

5. Gotthard A. Hoffman 

6. Eleanor Loeb 


7. Edward R. Draper 

8. Alice R. Lattisaw 

9. Frank Foschi 

10. Orlando R. Grassi 

11. Sidney W. Marks 

12. Benjamin S. Hancock 


187 Ernie Adamson, a witness produced by the Gov¬ 
ernment, after being first duly sworn, testified as follows: 

Direct Examination 


Q. Were you counsel for the Committee on Un-American 
Activities of the House of Representatives, when Mr. 
Marshall, this defendant, appeared before it? A. Yes, sir. 

Q. Did he appear in New York City prior to corn- 
188 ing to Washington? A. Yes, sir, he appeared about 
a week before. 

Q. And before whom did he appear in New York. A. 
Congressman J. Parnell Thomas, acting as a sub-commit¬ 
tee. 

Q. Were you present at that New York proceeding? A. 
Yes, sir. 

Q. Mr. Marshall did appear? A. Yes. 

• **•*••*•• 

By Mr. Murray: 

191 Q. As to his appearance in Washington, what-was 

192 done in New York? A. Mr. Thomas directed him to 
appear in Washington, I believe it was the following 

week, Mr. Murray. It was seven or eight days hence, at 
10 a.m. in the morning. 

Q. Were you in Washington on April 11th when Mr. 
Marshall appeared? A. Yes, sir. 

• ••••••••• 







44 


Q. Did Mr. Marshall, on the occasion of his appearance 
on April 11,1946, in Washington, and before the committee, 
produce the records called for by that subpoena? 

Mr. Isserman: I object to that question, Your Honor. 
I believe at this time the subpoena is not yet in evidence, 
and perhaps Your Honor would at least provision- 
193 ally allow it in so that this examination can proceed, 
subject to our objection later. 

The Court: You are suggesting I receive it so that we 
can go forward, and give you an opportunity to renew any 
objection you have. 

Mr. Isserman: Yes, Your Honor. 

The Court: I will adopt your suggestion, that it is re¬ 
ceived with the right of Mr. Isserman raise questions to it 
later, then. 

(The document referred to was received in evidence as 
Government Exhibit No. 1.) 

*•••••**•• 

198 By Mr. Murray: 

Q. Mr. Adamson, I forgot to pursue that question I had 
asked about production of the papers. There was an in¬ 
terruption when I read the subpoena. The subpoena, di¬ 
rected to Mr. Marshall as chairman of this organization, 
called upon him to bring all books, records, documents, and 
correspondence pertaining to the National Federation for 
Constitutional Liberties relating to the solicitation and dis¬ 
bursement of funds, with a list of all contributors. 

Did Mr. Marshall produce those records, or any part of 
them, before the committee when he appeared before it on 
April 11, 1946? A. The April 11 hearing, you mean? 

Q. In Washington. A. No, sir, he had not produced all 
those records. 

Q. At the previous hearing on April 8th in New York, 
did he produce them? 

The Court: May I interrupt? You say he did not pro¬ 
duce all the records. 
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The Witness: Yes, sir. 

The Court: Do I understand that is significant? 

199 Mr. Murray: I will pursue it. 

By Mr. Murray: 

Q. At the hearing on April 8th in New York, did he pro¬ 
duce those records, or any part of them? A. He produced 
a number of printed publications, pamphlets, circulars, and 
material of that kind, which he said he was producing in 
compliance with the subpoena, hut he produced no records, 
other than that type of material, and at the hearing here, 
on April 11, he again said that he would not produce the 
other records, that is, the books, papers, books of account, 
record of moneys received and expended, and so forth. 

Q. I will ask you, then, specifically, did he produce any 
records whatever in relation to the solicitation or disburse¬ 
ments of funds? A. No, no definite records. 

Q. What do you mean by definite records? A. Some of 
the literature that he produced I assume could be used for 
the solicitation of funds, but he had no records of disburse¬ 
ment of funds? 

Q. Did he produce a list of all contributors? A. No, sir. 

Q. Did he produce the name of the contributor? A. No, 
sir. 

Q. And the only records that might be called rec- 

200 ords relating to solicitation of funds would be the 
publications of the organization to which you have 

referred, which you say might be interpreted as partly at 
least amounting to a solicitation? A. I assume that they 
could be sent out in connection with solicitation. 

Q. In connection with the disbursement of funds, you 
have stated he produced no records. Did he produce a 
single item of disbursement in response to your subpoena? 
A. I don’t recall that he produced any definite information 
concerning disbursement of funds. 





46 


Q. Did lie claim that he was not the custodian of such rec¬ 
ords? A. No, as a matter of fact he said he was the re¬ 
sponsible official for this organization. 

• ••••••••• 

203 Q. Mr. Adamson, you have testified that when Mr. 
Marshall appeared in New York, he did produce 

some publications which the organization had circulated. 
Do you remember that? A. Yes, as I recall, he had a stack 
of them with him that day about that high (indicating). 

Q. When he appeared later, a few days later, in Wash¬ 
ington, did he produce any additional publications of that 
kind, or any additional thing at all? A. He had a bunch of 
papers with him, Mr. Murray, but I do not recall that he 
offered anything additional that would have supplemented 
our demand under the subpoena. He never did produce the 
books of account, records of disbursements, lists of contrib¬ 
utors, and so forth. All the material that I saw that he had 
w*as in the nature of publications, pamphlets, circulars, and 
so forth. - * ^ 

i 

Q. That has been clear enough in what you have already 
testified, but did he give any additional publications at all 
in Washington? Did he leave any additional publications 
with the committee in Washington, or did everything he 
ever gave the committee consist of that which he left 

204 with it in New York? A. I haven’t searched the 
transcript, Mr. Murray, for a couple of years now, 

and if he left any additional material, it was of the same 
type, the same variety; in other words, it was the same 
thing, but it might have been a pamphlet with a different 
title on it. 

• ••••••••• 

Cross Examination 
By Mr. Isserman: 

Q. The material which was left in fact put into the rec¬ 
ord of the hearing, was it not? A. I am quite sure it was 
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in New York, Mr. Isserman. Whether or not the pamphlets 
that he left down here on his second trip, I don’t recall 
whether they took them in the record or not. 

Q. Do you recall, Mr. Adamson, stating to the chairman 
that: “Some of the information that you wanted was con¬ 
tained in the material submitted”? A. That is correct. 
«*•••••••• 

205 (The members of the jury were excused.) 

The Court: This relates to the matter of pertinency? 

Mr. Murray: That is right. 

Direct Examination (Continued) 

By Mr. Murray: 

Q. Mr. Adamson, did the Committee on Un-American Ac¬ 
tivities, before the issuance of the subpoena to Mr. Mar¬ 
shall, and, of course, before his appearances before 

206 the subcommittee in New York on April 8, 1946, and 
before the full committee in Washington, D. C., on 

April 11, 1946, have in its files the record and transcript 
appearing in the Congressional Record of an address on the 
Floor of the House of Representatives by Martin Dies, then 
chairman of a predecessor committee, in relation to the 
National Federation for Constitutional Liberties? A. Yes. 
As I recall it, the speech you have reference to was some¬ 
where around 1942, 1941 or 1942. 

Q. I show you Congressional Record, Volume No. 17, 
showing proceedings pages 7281 to 7744, and an appendix 
for the period from September 7, to September 25, 1942, 
and directing your attention to proceedings before the 
House as reported in that volume on September 24, 1942, 
beginning at page 7682, and I ask you if the address of Mr. 
Dies beginning at that point was to your knowledge in the 
possession and information of the committee of which Mr. 
Wood was chairman? A. Yes, as a matter of fact, I remem¬ 
ber— 
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Q. Let me ask you, Mr. Adamson, before you enlarge 
upon your answer—I am only asking in relation to that 
which appears in the record. A. I recall reading this back 
in 1945 and I did mention it to the committee. 

Mr. Murray: I offer this in evidence, if the Court 
please, for the purpose of showing information that 

207 the committee which issued the subpoena in this case, 
and I refer to the committee of which Mr. Wood w T as 

chairman, and to the period of early 1946, had before it, the 
benefit of the investigation of its predecessor committee, in 
relation to this organization, to the extent that that is 
shown in the speech on the Floor by Mr. Dies. 

Mr. Isserman: May we have a minute, if Your Honor 
please ? 

The Court: Yes, sir. 

Mr. Isserman: If Your Honor please, I hope Your 
Honor will indulge us a few minutes, because this is a very 
essential part of the case and to which we have very stren¬ 
uous objection. 

The document which is being offered, or the section of 
the Congressional Record which is being offered purports 
to be a speech by Mr. Martin Dies, then Chairman of the 
Committee on Un-American Activities, in 1942, and pur¬ 
ports to be an answer to an attack upon Martin Dies by 
this very organization, the National Federation for Consti¬ 
tutional Liberties, which had publicly called for an investi¬ 
gation, a grand jury investigation, of certain activities of 
the Committee on Un-American Activities. 

This speech was by way of answer in political fashion. 
It was a political attack upon the organization of which 
Mr. Marshall was chairman. As all political 

208 speeches, it contains a host of unsupported state¬ 
ments, and conclusions drawn from undisclosed facts, 

multiple examples of hearsay, and generally the kind of 
material that one would expect in a political speech. 

• ••••••••• 
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218 The Court: We are talking to theories and not 
dealing with what the facts of the material are. 

219 If you want to call the Court’s attention to any 
specific segments or part of this, Mr. Murray, you 

can do it now while the jury is excused, but we are not 
going to be in position to deal with the principles unless we 
know what the facts are. 

**••***•*• 

Mr. Murray: There are certain portions, as a matter of 
fact, much or some of the speech of Mr. Dies is irrelevant 
to pertinency in this particular case. 

The Court: We will deal with that part which is. 

Mr. Murray: I am, of course, only offering that which is 
relevant to our showing of pertinency. 

Mr. Dies began his speech on page 7682 of this Con¬ 
gressional Record, Volume 17, the Seventy-seventh Con¬ 
gress, and the date of his speech was September 24,1942. 
The Court: Yes, sir. 

Mr. Murray: And it appears at page 7682, beginning at 
page 7682. 

Even though Your Honor has a copy, I should like to 
read from these audibly so that they will be in the tran¬ 
script. 

The Court: All right, go ahead. 

Which column? 

Mr. Murray: The first column, the lefthand col¬ 
umn. 

220 The Court: All right. 

Mr. Murray: “Question of personal privilege. 

“Mr. Dies. Mr. Speaker, I rise to a question of personal 
privilege. 

“The Speaker. The gentleman will state his question of 
privilege. 

“Mr. Dies. Mr. Speaker, in a pamphlet published and 
widely distributed by the National Federation for Consti¬ 
tutional Liberties the following charges were made: 
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“For 4 years Dies and his committee have, through a 
vigorous diversion and suppression, obscured the activities 
of the Nazi network, the fifth column in the United States. 

“Their tactics have been the tactics of Goebbels. 

“Their tactics have been the tactics of many of the sedi- 
tionists, long sheltered by Dies and his committee, indicted 
last month. 

“Dies and his committee have shielded the agents of the 
Axis. 

“Dies and his committee jeopardize national unity. 

“Dies and his committee delay the day of victory. 

“The American people must learn the truth. 

“The activities of Dies and his committee in relation to 
the 28 seditionists indicted last month and other Axis 
agents must be investigated by a Federal grand jury. 

“The National Federation for Constitutional Lib- 
221 erties is therefore making public the documents com¬ 
piled from official publications and the press and 
submitted by it on August 6, 1942, to the Department of 
Justice in support of a demand for a grand jury investiga¬ 
tion of Martin Dies. 

“George Marshall, 

“Chairman, National Federation for 
Constitutional Liberties.’ ’ 

[Note: Portion omitted between the above and next 
portion read appears as Excerpt 1, Joint Appendix, p. 145.] 

And then Mr. Dies begins his speech, the first part of it 
might be summarized as a defense of himself, and to some 
extent an attack upon the Federal Bureau of Investigation 
in relation to parts of the investigation by his committee 
which do not relate in any way that I can see to the par¬ 
ticular organization with which we are concerned, there¬ 
fore, I pass over, if the Court please, and skip over to 
page 7687. 

Mr. Horsky: You better identify what it is, Mr. Mur¬ 
ray, by reading a little bit on page 7683. 
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Mr. Murray: Yes. Mr. Horsky suggests that the intro¬ 
ductory part leading to what I was to read and to the 
other things just before it, the following ought to be read 
to give sense to it. Reading from page 7683, Mr. Dies says: 

“Mr. Speaker, permit me to read what the Attorney Gen¬ 
eral, in the confidential memoranda, said about these or¬ 
ganizations that we were ridiculed throughout the country 
in 1938,1939, and 1940 for calling Communists. Remember 
that Secretary Perkins and some of the Cabinet offi- 

222 cers were publicly ridiculing us in the press of this 
country for suggesting that such organizations as 

the American League Against War and Fascism, the Amer¬ 
ican League for Peace and Democracy, the American Youth 
Congress, the League of American Writers, and many 
others were Communist. When we made that statement in 
our reports, we were bitterly assailed as being Red baiters. 
I am going to read excerpts from the Attorney General’s 
memoranda and ask unanimous consent that the entire doc¬ 
ument may be included in this Record for the benefit of any 
Member 'who has any doubt about these organizations, their 
nature, and their purpose.” 

“The matter referred to follows:” 

And then there is a statement about the American 
League Against War and Fascism, and the American 
League for Peace and Democracy. 

Then, beginning on page 7684 is a statement about 
American Peace Mobilization (now called American Peo¬ 
ple’s Mobilization); a statement about American Youth 
Congress, and then over on page 7685 is a statement about 
League of American Writers, on page 7686, a statement 
about National Committee for the Defense of Political Pris¬ 
oners and National Committee for People’s Rights, and 
finally on page 7687, the National Federation for Consti¬ 
tutional Liberties. I will read that. 

223 “(Note.—The following statement does not pur¬ 
port to he a complete report on the organization 
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named. It is intended only to acquaint you without undue 
burden of detail with the nature of the evidence which has 
appeared to warrant an investigation of charges of par¬ 
ticipation. 

“It is assumed that each employee’s case will be decided 
on all the facts presented in the report of the Federal Bu¬ 
reau of Investigation and elicited, where a hearing is or¬ 
dered, by the board or committee before which the employee 
is given an opportunity to appear. 

“Please note that the statement is marked “Strictly 
confidential” and is available only for use in administra¬ 
tion of the mandate of Public, No. 135.) 

“The National Federation for Constitutional Liberties, 
with headquarters in Washington, D. C. and affiliates 
throughout the United States, is part of what Lenin called 
the solar system of organizations, ostensibly having no con¬ 
nection with the Communist Party, by which Communists 
attempt to create sympathizers and supporters of their pro¬ 
gram among those who would never affiliate themselves 
openly with the party. Membership in the National Fed¬ 
eration or its affiliates likewise consists of those sympa¬ 
thetic to the stated aims of the organization, who may or 
may not be aware of its Communist control, as well 
224 as party members and fellow travelers. 

“The National Federation for Constitutional Lib¬ 
erties was established as a result of a conference on consti¬ 
tutional liberties held in Washington, D. C., June 7-9,1940. 
Sixty-one organizations are said to have participated in 
this conference. In a pamphlet issued by the National Fed¬ 
eration it is stated that it was organized to coordinate sev¬ 
eral existing organizations concerned ‘with the preserva¬ 
tion and further realization of democratic rights’ as guar¬ 
anteed by the Constitution. It has affiliates or chapters in 
various parts of the country, such as the Oklahoma Federa¬ 
tion for Constitutional Eights, the Michigan Civil Rights 
Federation, and the Washington Committee for Democratic 
Action. Its method of operation, like that of International 
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Labor Defense, the legal aid arm of the Communist Party 
with which it is closely affiliated, is the creation of special 
committees for specific cases. 

“In one of its publications the federation states that it 
was founded because our constitutional guaranties are in 
danger; ‘as individuals we are powerless, but all together 
we are strong.’ The program of the federation seeks wider 
support by calling for the maintenance of the Bill of 
Rights, the preservation of the Wagner Act and of the 
guaranties to labor, the end of persecution of labor unions 
and aliens, and the repeal of poll-tax legislation. It 

225 demands the end of the ‘Gestapo activities’ of the 
• Federal Bureau of Investigation and the abolition of 

the Dies committee. 

“The program of the federation parallels closely the 
Communist Party line of 1940. This adherence to the party 
line is illustrated by the opposition, contained in much of 
the federation’s pamphlet literature, to compulsory mili¬ 
tary training, which “would introduce dangerous major 
steps in the direction of Fascist control over the entire life 
of the community and especially over the labor movement.” 
It was at this time that Communists were opposing con¬ 
scription and the entire national defense program. One of 
the tactics which they used to attack the program was the 
emphasis on the threat to civil liberties and the rights of 
labor and of minority groups. Thus the National Federa¬ 
tion for Constitutional Liberties served a useful function 
to Communists as it declared that ‘Ours is the task of true 
national defense.’ 

“The National Federation represents the principle of 
interlocking leadership to Communist front and penetrated 
organizations. Owen A. Knox, the national chairman— 
resigned September 30, 1941—for example, is treasurer of 
the Michigan Civil Rights Federation and a member of the 
National Committee of International Labor Defense and of 
the Citizens Committee to Free Earl Browder. Most 

226 of the national sponsors and most of the national ex- 
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ecutive committee and many of the local heads of 
the federation are leaders of Communist organizations or 
are prominently identified with Communist activities. 

“The activities of the National Federation have been 
manifest chiefly in the various committees specially cre¬ 
ated for the defense of certain individuals. The defenses 

i 

of Communist leaders such as Sam Darcy and Robert 
Wood, party secretaries for Pennsylvania and Oklahoma, 
have been major efforts of the federation. Through pam¬ 
phlet literature and by appearances of members before leg¬ 
islative committees, the federation has also been active in 
behalf of or in opposition to legislation. It has led the 
recent fight against the continuance of the Dies committee, 
taken up by all Communist front organizations throughout 
the country. In both these aspects it has operated in close 
affiliation with the International Labor Defense. The lat¬ 
ter has now become clearly identified as a Communist or¬ 
ganization and has thus lost much of its usefulness in at¬ 
tracting adherents. The National Federation for Consti¬ 
tutional Liberties is one of the equivalent organizations set 
up to attract those who would not openly affiliate them¬ 
selves with Communist groups if apprised of the 
facts.” 

227 That concludes the reading of that part of the 
speech which relates by name to the National Fed¬ 
eration for Constitutional Liberties appearing on page 
7687. 

I shall now read from page 7688, if the Court please, 
from the third column near the center of the page. 

“The Washington Committee for Democratic action is 
the affiliate in the District of Columbia of the National Fed¬ 
eration for Constitutional Liberties. 

“The National Federation is part of what Lenin called 
‘the solar system of organizations,’ ostensibly having no 
connection with the Communist Party but by which Com¬ 
munists attempt to create sympathizers and supporters of 
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their program among those who would never affiliate them¬ 
selves openly with the party. It was established at a con¬ 
ference of some 61 organizations held at Washington June 
7-9, 1940, and it operates through affiliates or chapters in 
various parts of the country. In a pamphlet issued by the 
federation it is stated that it was organized to coordinate 
several existing organizations concerned ‘with the present 
and future realization of democratic rights’ as guaranteed 
by the Constitution. Its method of operation, like that of 
the International Labor Defense, the legal aid arm of the 
Communist Party with which it is closely affiliated, is the 
creation of special committees for specific cases. 

228 “The program of the federation is made attractive 
by including the maintenance of the Bill of Rights 
and the preservation of the Wagner Act and of the guar¬ 
anties to labor, the end of persecution of labor unions and 
aliens, and the repeal of poll tax legislation. It further de¬ 
mands the end of the “Gestapo activities” of the Federal 
Bureau of Investigation and the abolition of the Dies Com¬ 
mittee. 

“This announced program of the federation shows a 
close parallel to the Communist Party line in 1940. The 
adherence to the party line is convincingly illustrated by 
the opposition of the federation to compulsory military 
training at the time that Communists were opposing con¬ 
scription and the entire national defense program. One of 
the Communist tactics was to attack the program by em¬ 
phasizing the threat to civil liberties and the rights of labor 
and of minority groups. In this way the National Federa¬ 
tion served a useful function to the Communists. 

“The national federation represents also the principle 
of interlocking leadership common to Communist-front and 
penetrated organizations. Most of the national sponsors 
and leaders and many of the local heads of the federation 
are prominent in Communist organizations or closely iden¬ 
tified with Communist activities. 
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“As a local chapter of the national federation, the 

229 Washington Committee for Democratic Action is re¬ 
portedly an outgrowth of part of the membership of 

the American League for Peace and Democracy, which dis¬ 
solved in the spring of 1940. The date of its formation thus 
probably coincides approximately with that of its parent 
organization. Many of its members were also active in the 
league’s successor, the American Peace Mobilization. 

“The program of the Washington committee followed 
that of the national federation. National Communist lead¬ 
ers have addressed its meetings, and conferences spon¬ 
sored by it have been attended by representatives of prom¬ 
inent Communist-front organizations. It has actively sup¬ 
ported the right of Communists to meet whenever they 
please without police intervention and has otherwise fol¬ 
lowed the line of the national federation and of the Com¬ 
munist Party. 

“Just as membership in the national federation, or its 
affiliates, includes those sympathetic to the stated aims of 
the organization, who may or may not be aware of its Com¬ 
munist control, as well as Communist Party members and 
fellow travelers, so also some members of the Washington 
Committee for Democratic Action may be unaware of the 
Communist control. Ample opportunity to observe this 
affiliation and control has been present, however, through¬ 
out the committee’s existence, and it is doubtful that # 

230 many active members remain unsuspecting.” 

Mr. Isserman: If the Court please, I would like to call 
the Court’s attention to one matter. Mr. Dies was making 
the speech and then had leave to insert the Attorney Gen¬ 
eral’s report into the record. The portions which have 
been read are the Attorney General’s reports which were 
inserted physically by leave of Congress. What goes from 
here on is his original statement about the same report. 
He first made the statement and then had leave to insert 
the entire report and then he goes on, so we are getting into 
a repetition of the same material. 
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Mr. Murray: I shall try to avoid that if possible. 

“In discussing the American League Against War and 
Fascism, and then the League for Peace and Democracy, 
the Attorney General, and the Interdepartmental commit¬ 
tee established by him, confirmed all of the findings of our 
committee and as a matter of fact in stronger language 
than we ever used, they branded them as Communist-con¬ 
trolled organizations. And remember, 376 of these em¬ 
ployees were members of the American League, according 
to the membership records obtained from the headquarters 
of the organization in the city of Washington, and identi¬ 
fied under oath by the chairman of the organization who 
himself was a Government official, as representing the bona 
fide membership list of the organization.” 

231 Mr. Isserman: If the Court please, the reference 
to the employees is a reference to a section which 
Mr. Murray has previously admitted as being a controversy 
which Mr. Dies had with the Attorney General and the 
Federal Bureau of Investigation. He has already omitted 
the initial discussion of this matter. We don’t think any 
of this is relevant, but if he includes this, he should go 
back to the omitted matter so that the reference to 376 em¬ 
ployees is understandable. 

Mr. Murray: If Mr. Isserman sees any part which he 
thinks I should read, if he will direct my attention to it, I 
will read it later, but it would not be convenient to go back 
at this time. 

Mr. Isserman: It is completely irrelevant because it re¬ 
lates to a matter you omitted, Mr. Murray. 

Mr. Murray: May I resume? 

The Court: Yes, sir. 

Mr. Murray: “The American Peace Momilization which 
succeeded the American League for Peace and Democracy 
and which was 100 per cent a Communist organization was 
also in equally strong language branded by the Department 
of Justice as a Communist-controlled organization. Then 
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the National Federation of Constitutional Liberties, which 
is the organization that published and distributed the 
pamphlet, excerpts from which I read a moment ago, was 
disposed of by the Department of Justice in the following 
language: ’ ’ 

232 I shall stop reading at that point because that 
which has been quoted has already been read by me 
in another part of this same record. 

233 After that quotation and appearing in the top part 
of the middle column of page 7689 Mr. Dies contin¬ 
ues, and I shall read: 

“That is the organization that published this pamphlet, 
and the majority of the Washington, D. C., officials of that 
organization are employees of the Federal Government, as 
I shall prove from their own letterheads. Now, let us see 
what the Attorney General had to say about the Washing¬ 
ton Committee for Democratic Action, which is the local 
branch of the National Federation for Constitutional Lib¬ 
erties : 

“Just as membership in the National Federation, or its 
affiliates, includes those sympathetic to the stated aims of 
the organization, who may or may not be aware of its Com¬ 
munist control, as well as Communist Party members and 
fellow-travelers, so also some members of the Washington 
Committee for Democratic Action may be unaware of its 
Communist control. Ample opportunity to observe this 
affiliation and control has been present, however, through¬ 
out the Committee’s existence and it is doubtful that many 
active members remain unsuspecting.” 

I am omitting some, and certain portions which point out 
the asserted fact that many persons connected with the or¬ 
ganization were governmental employees, which is not rele¬ 
vant to our present inquiry. 

234 I shall resume, if the Court please, on the right- 
hand column on page 7689, as follows: 
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“Mr. Speaker, for the time being I will pass from the 
question of reading the names of these officers and spon¬ 
sors, whose names appear on the letterheads of the organi¬ 
zation, to a discussion of the American Peace Mobilization. 
As I said a moment ago, 53 of the officers and sponsors of 
the National Federation were also leaders of the American 
Peace Mobilization, the most completely Communist or¬ 
ganization that was ever formed in the United States. This 
is the same organization that picketed the White House for 
1,500 hours. It is the same organization that provided 
services and advice for those who wanted to evade the draft 
law of the country. It is the same organization that insti¬ 
gated strikes in the defense industries of our land. 

“For instance, I hold here a telegram sent by the Wash¬ 
ington office of the American Peace Mobilization to the 
Congress of Industrial Organizations strike headquarters 
of the North American aircraft workers, in Inglewood, 
Calif.: 

“The perpetual peace vigil of the American Peace Mo¬ 
bilization now in its 738th hour supports you in your strike 
for decent wages. Today we put a sign on our picket line 
in front of the White House, ‘The right of labor to 
235 organize and strike goes hand in hand with the right 
to work. Strike-breaking by the American Army is 
Hitlerism. ’ 

“This was the plant which the President ordered taken 
over by the Army after the Communist leadership of the 
union had halted production. 

“Let me read from their own files what they have to say 
about their purposes and intentions. For instance, in this 
folder from the American Peace Mobilization: 

“By now we know for sure that all aid short of war to 
England means war. Admitted in 1917 the flag follows the 
dollar and our stake in England is growing daily. But even 
if we do not approve of England’s war, is not her side still 
preferable to Hitler’s and isn’t it better to fight to beat 
Hitler with England than without her! No. An English 
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victory will result in the same sort of imperialism and anti¬ 
democratic peace as will a Nazi victory. The basic question 
is not winch side of the war is preferable, but what will 
happen to democracy in this world if we go to war. Democ¬ 
racy has long gone from Germany, is being blacked out fast 
in England, and is being strongly attacked here in the 
United States. Spread the war to the United States and 
the blackout of democracy will be complete in all three 
countries, with only fascism, native and foreign, the vic¬ 
tor.’’ 

236 I shall resume reading from page 7690, the low r er 
part of the left-hand column on that page: 

[Note: The quotation which follows is immediately pre¬ 
ceded by Excerpt 2, Joint Appendix, p. 146] 

“Where, Mr. Speaker, does the National Federation for 
Constitutional Liberties receive its funds? We recently 
investigated the funds of a foundation known as the Robert 
Marshall Foundation. Robert Marshall was at one time an 
important official of the Government. He left a will under 
wffiich he bequeathed $1,535,000 to be used for the education 
of the people of the United States of America to the neces¬ 
sity and desirability of developing an organization of 
unions of persons engaged in w r ork or unemployed persons 
in the advancement of our American system in the United 
States based upon the theory of production for use and 
not for profit and other purposes. Among the trustees he 
named was Gardner Jackson, the same Gardner Jackson 
who confessed before our committee that he paid the money 
which purchased the forged letters that attempted to link 
me with William Dudley Pelley. Mr. Jackson was later 
rewarded by a promotion; he is now the principal econo¬ 
mist in the Department of Agriculture. I hold in my hand 
his telephone bills showing his active participation in an 
effort by Communist organizations to spread their propa¬ 
ganda to defeat the Special Committee on Un-American 
Activities. 
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“I also have the telegrams that were received from 

237 time to time by the National Federation for Consti¬ 
tutional Liberties. 

“I have the checks issued by the Robert Marshall Foun¬ 
dation to all of these organizations, and I now ask unani¬ 
mous consent to place in the Record the list of checks total¬ 
ing almost $100,000 that were contributed to organizations 
which our committee and the Department of Justice found 
to be Communist-controlled organizations. 

“The Speaker pro tempore. Without objection, it is so 
ordered. 

“There was no objection. 

“Robert Marshal Foundation. 

“For some years there has been an element of mystery 
in the ability of the Communist Party to finance its exten¬ 
sive network of front organizations. To a large extent our 
committee has now unraveled that mystery. The principal 
source of the funds by which these Communist front or¬ 
ganizations are able to operate today is the legacy of the 
late Robert Marshall, who until his death some 2 years ago 
was a high Federal Government official employed in the 
Department of the Interior. 

“Robert Marshall, the son of a rich man, left an estate 
which has been formally valued at $1,534,070.41. One-half 
of this estate was set aside in the will of the deceased for 
1 the promotion and advancement of an economic sys- 

238 tem in the United States based upon the theory of 
production for use and not for profit.’ 

“This half of the estate of the late Robert Marshall has 
become the Robert Marshall Foundation. In his will Mar¬ 
shall named the following persons as trustees of this fund: 
Gardner Jackson, George Marshall, Heber Biankenhorn, 
Jerry P. O’Connell, and Raphael Zon.” 

I shall omit further reading at that point and go into the 
next column, to the last paragraph before the itemization 
of figures from different organizations: 
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“The following are the organizations and their records 
of checks from the Robert Marshall Foundation: 77 

and then are listed, which I will not read, numerous organ¬ 
izations, with an itemization of the disbursements to them. 

On page 7691, the top of the middle column, we have “Na¬ 
tional Federation for Constitutional Liberties’ 7 , showing 
expenditures from the Robert Marshall Foundation to that 
organization from January, 1941, to June, 1942, of a total 
of $14,250, with the quotation under that itemization: 
“The former chairman of the National Federation for Con¬ 
stitutional Liberties, Owen A. Knox, and the present chair¬ 
man, George Marshall, were both members of the national 
council of the American Peace Mobilization. 77 

[Note: The other organizations listed are contained in 
Excerpt 3, Joint Appendix, p. 149.] 

And after the itemization I shall resume the reading in 
the same column, the last paragraph in that column: 

239 “Without exception, the foregoing organizations 
and individuals who have been beneficiaries of the 
Robert Marshall Foundation have been distinctly Com- 
niunist or pro-Communist in their affiliations and policies. 
In particular, they have records of affiliation with or sup¬ 
port of the American Peace Mobilization. 

‘ ‘ For many years, the son of another rich man, Charles 
Garland, was the principal benefactor of the Communist 
movement in the United States. Garland’s fund was known 
as the American Fund for Public Service. The Garland 
funds have been exhausted for some time now. The Rob¬ 
ert Marshall Foundation is the true successor of the Gar¬ 
land fund in enabling the Communist Party to carry on 
the work of its extensive solar system of front organiza¬ 
tions. 77 

[Note: Followed by Excerpt 4, Joint Appendix, p. 152.] 

Then is some reference to an election, which we are not 
concerned with, and at the bottom of that same column of 
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page 7691, begins what is described as R. Marshall’s last 
will, which takes up the rest of that column and the entire 
next page and a few lines on page 7693. 

Mr. Horsky: Are you offering that, Mr. Murray? 

Mr. Murray: I am not reading that. 

Mr. Horsky: Do you deem it relevant? 

Mr. Murray: I don’t consider it important. I should 
say in answer to Mr. Horsky and for the benefit of 

240 the Court, I don’t object to any part of it going in. 
I am just reading that part to which I wish to direct 

the Court’s attention particularly. 

Mr. Horsky: All right. 

Mr. Murray: I shall now read very briefly, and I think 
this will end the parts I wish to call the Court’s attention 
to by actual reading, the middle column of page 7693. This 
is part of Mr. Dies’ speech. There is not anything quoted. 

“The National Federation for Constitutional Liberties 
received $14,250. They mailed out of their offices here in 
Washington 25 sacks of pamphlets attacking our committee 
as agents of the Axis Powers, these same people who prior 
to the invasion of Russia by Adolf Hitler were picketing 
the White House, instigating strikes, advising young men 
how they could evade the draft and inspiring thousands of 
telegrams attempting to create pressure upon Congress to 
prevent us from doing what we did at that time to prepare 
the Nation for the emergency. Here is that same group who 
are now receiving from Gardner Jackson $14,250 in an 
attempt to spread malicious lies against a committee of this 
Congress and eventually in a well-formed program to de¬ 
feat every Member of Congress who does not meet their 
qualifications of liberalism.” 

There are other references to this organization, 

241 but the purpose seems to be mainly to point out the 
implications of that in relation to certain government 

employees who are connected with the organization. That 
part I will omit, if the Court please. 
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On page 7695 are various references to individuals who, 
it is asserted, have Communist affiliations. 

[Note: Page 7695 appears in Excerpt 7, Joint Appen¬ 
dix, p. 156.] 

I shall not read them, but call attention of the Court to 
the fact that they are so represented. 

Mr. Lester: How much of that are you calling attention 
to, what pages? 

Mr. Murray: I am not reading any part of it. 

Mr. Lester: I know you are not reading any part of it, 
but you wanted to call attention to it. 

Mr. Murray: To the parts that point out Communist 
affiliations of various individuals who in turn were con¬ 
nected with the National Federation for Constitutional Lib¬ 
erties, or its Washington affiliate, so-called, the Washington 
Committee for Democratic Action. 

Mr. Lester: And on how many pages? 

Mr. Murray: It appears mostly on page 7695, the entire 
page. 

Mr. Lester: All right. 

Mr. Murray: And I further call the Court’s attention to 
and shall read briefly from page 7696, about the third para¬ 
graph in the left-hand column: 

[Note: Following appears immediately following Ex¬ 
cerpt 7, Joint Appendix p. 156.] 

242 “We assert further that the Washington Com¬ 
mittee for Democratic Action is the principal front 
of the Communist Party now operating in Washington. It 
is the successor to the American League for Peace and De¬ 
mocracy and the American Peace Mobilization within the 
District of Columbia, just as its parent organization, the 
National Federation for Constitutional Liberties is the suc¬ 
cessor to the American League for Peace and Democracy 
and the American Peace Mobilization on the national field, 
as the chart which we have presented at the conclusion of 
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this report clearly shows. Nevertheless, the Attorney Gen¬ 
eral ’s recent report to the Congress does not so much as 
mention the name of the Washington Committee for Demo¬ 
cratic Action. It is inconceivable that any real report on 
the subversive affiliations of Federal Government employ¬ 
ees could thus completely ignore the principal Communist 
front organization which is now operating in the District 
of Columbia. 

“It should be emphasized that the foregoing officers and 
sponsors of the Washington Committee for Democratic Ac¬ 
tion had ample notice of Communist connections with the 
organization. At the very first conference of the organiza¬ 
tion, held in Washington, D. C., in April 1940, Elizabeth 
Gurley Flynn was one of the principal speakers. Elizabeth 
Gurley Flynn was advertised on the organization’s 
243 program as a member of the national committee of 
the Communist Party. Furthermore, these officers 
and sponsors of the Washington Committee for Democratic 
Action had as one of their cosponsors Sarah V. Montgom¬ 
ery who was the leader of the picket line of the American 
Peace Mobilization in front of the White House.” 

Your Honor, I believe that concludes the portions that I 
propose to read. 

I shall repeat that I do not confine my offer by any means 
to that which I have read, and I am perfectly willing to 
have read or have Mr. Isserman read or to read at his re¬ 
quest any parts he thinks should be read, which may qualify 
or complete that which I have read, and finally I don’t ob¬ 
ject to the admission of the entire speech, if they want it in. 

Mr. Isserman: Do I understand, Mr. Murray, that you 
are offering the parts you read but are not necessarily mak¬ 
ing that offer final; is that it! 

Mr. Murray: No. 

The Court: The Court is here seeking light, the question 
being whether or not there is any pertinency to the inquiry. 
If Mr. Murray wishes to call anything to my attention, I 
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will receive it, or if you wish to call anything to my atten¬ 
tion. We are merely endeavoring to see whether the data 
in the possession of this committee vras such as to make the 
inquiry of Mr. Marshall pertinent. 

244 Mr. Isserman: That is the only reason why we 
asked Mr. Murray whether we could confine our an¬ 
swers to the material indicated or whether we could go 
over the whole document. 

The Court: I think you can consider that counsel for 
the Government thinks that which he speaks of is at least 
as good as any part of it or he wouldn’t make use of it. 

Mr. Murray: The whole thing is before the Court. X 
don’t object to the admissibility of any part of it. 

The Court: Is this what you have to pitch your part of 
the pertinency on? 

Mr. Murray: Yes, we shall rely entirely upon what 
appears in this report for the proof that the committee’s 
action was a reasonable one and proof that the belief that 
this organization was properly within the scope of its in¬ 
vestigation w r as a reasonable belief. 

Mr. Isserman: If the Court please, we think the proce¬ 
dure would be facilitated if we now had some adjournment 
to consider this matter and to consider how to shape up 
our defense in respect to it. 

Frankly, we believed Mr. Murray would rely solely on 
the Attorney General’s report, and we would like some 
recess to examine the portions he has read and to make our 
argument with respect to that. 

The Court: I note with particular interest on page 

245 7693 the paragraph: 

“The National Federation for Constitutional Liberties 
received $14,250. They mailed out of their offices here in 
Washington 25 sacks of pamphlets attacking our committee 
as agents of the Axis Powers, these same people who prior 
to the invasion of Russia by Adolf Hitler were picketing 
the White House, instigating strikes, advising young men 
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how they could evade the draft and inspiring thousands of 
telegrams attempting to create pressure upon Congress to , 
prevent us from doing what we did at that time to prepare 
the Nation for the emergency.” 

I am just calling your attention to that, sir. 

Mr. Isserman: We are fully prepared to discuss and an¬ 
swer that, if Your Honor please; that is, we will be after 
the recess. 

The Court: I think it would be particularly important 
in the light of what I understand Mr. Horsky and you to 
say is your interpretation of the Barsky case, that is, to 
be divisible in two parts, and if it relates to the subversive 
activities, that would be quite pertinent, it seems to me. 

I am not saying I am in accord with you on what you 
say with reference to the Barsky decision, but I am merely 
using your words, that it is divisible in two parts, the sec¬ 
ond one dealing with subversive activities. It seems 
246 to me there might be some pertinency on this part in 
relation to subversive activities. 
*••••••••• 

249 Mr. Isserman: * * * If the Court please, before 
the close of yesterday afternoon’s session counsel 
for the defendant indicated that they would reserve their 
motion to strike, or rather reserve their objection to the 
document which has been offered by the Government which 
consists of Martin Dies’ speech—what is the number of 
that? 

Mr. Murray: That has not been marked. Perhaps we 
should have it marked at this time. 

The Court: All right. 

Mr. Murray: Government No. 6. 

(Document containing speech of Martin Dies marked 
Government Exhibit No. 6 for identification.) 

Mr. Isserman: And my reference just now has been to 
Government Exhibit No. 6. A good deal of our procedure 
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from here out depends on whether that document will be 
in evidence or not. We therefore ask the Court’s permis¬ 
sion at this time to hear our objection to it going into 

250 evidence, and if the Court chooses, to get a ruling on 
that point now. 

The Court: All right. 

Mr. Isserman: We object to the introduction of Govern¬ 
ment Exhibit 6 on the ground that the speech of Martin 
Dies, and the report of the Attorney General on the Na¬ 
tional Federation for Constitutional Liberties is composed 
largely of hearsay and, in many cases, of hearsay on hear¬ 
say; that there are many sections of the report, including 
sections specifically relied upon by counsel for the Govern¬ 
ment, which were not supported by reference to any spe¬ 
cific facts, and which are conclusions drawn wholly— 
merely conclusions and contain no supporting facts what¬ 
soever ; 

****#*•*•• 

that the offered exhibit is irrelevant, first, on the ground 
of remoteness; the Attorney General’s report which is con¬ 
tained in the Dies case is undated, but it was on the 

251 face of it prepared after June 28, 1941, which was 
the law under which it was prepared; and, secondly, 

before September 24, 1942, when Mr. Dies introduced it 
into the Congressional Record. We say that that report 
and the speech itself, going back more than three years 
prior to the commencement of the investigation of the Fed¬ 
eration by this committee, which is a committee created in 
January 1945, without any proof that the activities of the 
organization in 1945, or early 1946, when it became the ob¬ 
ject of this committee’s concern, were the same, or were 
related in any way. 

There is nothing in the record which indicates that the 
organization from the time this committee was organized 
in 1945, or immediately prior or subsequent hereto, was 
engaged in any of the activities which are specifically men- 
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tioned in the Attorney General’s report, and condemned by 
Mr. Dies in his speech. 

It is irrelevant for the further reason that the report on 
its face shows that the Federation, and with the Court’s 
permission I am calling it the Federation instead of giving 
it the full name or title all the way through—to the extent 
that the Federation was engaged in activities which were 
wholly within the area protected by the First Amendment, 
and that none of the propaganda was in any way subversive 
or un-American, and in no way attacked the principles of 
the form of government as guaranteed by our Constitution. 

• *••••**'•• 

252 More than that, the report itself, and I am now 
referring to the Attorney General’s report, the re¬ 
port itself does not set out in full or annex to it the publica¬ 
tions of the Federation upon which it makes comment. In 
some cases publications are mentioned without quotation, 
but merely as general subject matter without description. 

There is nothing before the Court to indicate that any 
of this published material which was before the Attorney 
General contained any matters which in any way was un- 
American or subversive or attacked the principles of our 
form of government as indicated by the Constitution, and 
nothing to indicate that Mr. Dies, when he made his speech, 
had examined the publication, and nothing to indicate that 
this committee, before it took any action, had examined the 
publications specifically referred to and mentioned in the 
Attorney General’s report to determine whether or not 
these publications contained any single statement which 
was un-American and subversive, and which attacked the 
principle of our form of government. 

• •••*••••• 

260 Now, we have the further thought that an effort 
is made in the report to link this organization with 
other organizations, which has come to be known as guilt 
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by association, and is another reason why it should not be 
accepted by this Court. 

*••••••••• 

262 The Court: All right, sir. I will deny your ob¬ 
jection to those. 

*#•#*•*••* 

Further Cross Examination 
By Mr. Isserman: 

Q. Mr. Adamson, I believe you are familiar with Gov¬ 
ernment’s Exhibit 6, which is the report of Mr. Dies’ 

263 speech in Congress? A. Yes, I have seen it. 

Q. And you know in the opening of Mr. Dies’ speech on 
the point of personal privilege he refers to a certain 
pamphlet issued by the National Federation for Constitu¬ 
tional Liberties? A. Yes, sir. 

Mr. Isserman: I am calling the witness’ attention to 
page 7682 at the very commencement of Mr. Dies’ address. 
The Court: All right. 

Mr. Isserman: I would like this marked Defendant’s 
Exhibit No. 1 for identification. 

• *•*•••••• 

264 Q. Now, Mr. Adamson, you also knew of the fact 
that in Government’s Exhibit No. 6 there is a refer¬ 
ence to a report by the Attorney General on the federation 
—I am referring to page 7687, the left-hand column, if the 
Court please. 

• ••*•••••• 

Q. Did you know, in reading the report, or the al¬ 
leged report of the Attorney General, that certain 
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pamphlet literature of the federation, I mean by that the 
National Federation for Constitutional Liberties, 

266 was mentioned therein? A. Yes, sir, I believe it was. 

• #•*••#••* 

267 Isn’t it true, Mr. Adamson, that you assisted or 
supervised the marshalling of evidence which was 

presented to the committee prior to issuing subpoenas? A. 
Yes. 

Q. And in this case a part of your job, as you saw it, was 
to call to the committee’s attention the fact that the federa¬ 
tion had been mentioned by Martin Dies in his speech in 
1942? A. Yes. 

Q. And in doing that, and in the course of that work, did 
you, yourself, examine the pamphlets, or other pamphlet 
literature mentioned in the Attorney General’s report, or 
cause someone else to do it? A. Yes, that is true. I might 
add that that pamphlet material produced by Mr. Marshall 
at the first hearing, I think we already had substantially 
in the committee files copies of all the stuff he produced. In 
other words, what he produced was not new to us. 

Q. And included in some of that material which was in 
your files was at least some of the accompanying literature 
which was mentioned in the report of the Attorney Gen¬ 
eral? A. Oh, yes, sir, that is true. 

• * * • • • * •/• • 

268 In the report of the Attorney General contained 
in this speech at 7687 of Government’s Exhibits, 

there is this statement: 

4 4 The National Federation for Constitutional Liberties 
was established as a result of a conference on constitutional 
liberties held in Washington, D. C., on June 7-9, 1940.” 
The Court: What are you reading from? 

Mr. Isserman: I am reading from the second full para¬ 
graph, a little more than halfway down. It is really the 
fourth paragraph. 
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The Court: National Federation for Constitutional Lib¬ 
erties— 

Mr. Isserman.: Yes, and the next sentence, “The organ¬ 
ization was said to have participated in that conference.” 

• ***••«••* 

Q. I show you now Defendant’s Exhibit 2 for identifica¬ 
tion and ask you 'whether or not in the course of your in¬ 
vestigation, or the course of investigation over which you 
had supervision, this call for conference on June 7th to 
9th was called to your attention at the committee? 

269 A. Yes. 

Q. And that was in the committee files for some 
time? A. Yes, I recall seeing it. 

By the Court: 

Q.When you say you recall seeing it, that was before the 
committee? A. Yes. 

Q. And Defendant’s Exhibit No. 1 was before the com¬ 
mittee? A. Yes. 

Q. And both before the committee anticipatory of issuing 
subpoenas? A. Yes, those were in the possession of the 
committee. 

**•*•••••* 

270 Again referring to the Attorney General’s report 
on 7687, just below the portion previously read, there 

is a statement as follows: 

In a pamphlet issued by the National Federation it is 
stated it was organized to coordinate several existing or¬ 
ganizations concerned with preservation and further real¬ 
ization of democratic rights as guaranteed by the Consti¬ 
tution. 

The Court: What column is that in? 

Mr. Isserman: That is in the left-hand column immedi¬ 
ately under the portion referred to just a moment ago. 

The Court: All right. 
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By Mr. Isserman: 

Q. I call your attention to Defendant’s Exhibit 3 for 
identification in which similar language appears in the cen¬ 
ter column of the existence of the pamphlet. A. Yes, my 
best recollection is that this exhibit, Defendant’s Exhibit 
No. 3, was among the documents and pamphlets in posses¬ 
sion of the committee, together with the solicitation blanks, 
such as on the back of the circular, for money. 

271 Mr. Isserman: I would like to call the Court’s 
attention to the fact that in Exhibit No. 3 appears 

some additional quotations which are in the Attorney Gen¬ 
eral’s report; the one which the witness has identified reads 
as follows: 

The National Federation was organized to coordinate all 
organizations concerned with preservation and further 
realization of the democratic rights guaranteed by the Con¬ 
stitution and the laws of the United States. 

Now, in the second column of page 7687, at the top of 
that column, appears the following: 

“In one of its publications the federation states that it 
was founded because our constitutional guarantees are in 
danger; as individuals we are powerless, but altogether we 
are strong.” 

In the Defendant’s Exhibit No. 3 appears the following 
statement which embraces the specific quotation under a 
heading called, “Why,” in the first column, “Because all 
of us are in danger because our constitutional rights are in 
danger; our right to say and write what we think, our right 
to join with others in organizations of our own choosing; 
our right to believe and worship as we wish. 

“Because America is a way of life, fought for, bled for, 
worth preserving. 

272 “‘Because, alone, as individuals we are powerless, 
but altogether we are strong. 
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“Because this crisis is the test of our generation; the 
enemies within and those outside our country want the 
same thing; to destroy our inherited freedom.” 

I would like to read that last sentence because I will refer 
to it soon: 

“Because ours is the task of true national defense—the 
defense of America’s constitutional liberties.” 

Now, in the report of the Attorney General, in the sec¬ 
ond column of 7687, at the end of the second paragraph, 
appears this sentence: 

“Thus the Naional Federation for Constitutional Liber¬ 
ties served a useful function, to communists as it declared 
that ‘Ours is a task of true national defense’.” 

Now, in the same pamphlet, if the Court please, under— 
in the center under the federation’s program appear a cer¬ 
tain number of items, and these items are substantially 
repeated in a portion of the Attorney General’s report to 
which I will now allude. Near the top of the page, in the 
second column, starting with the program of the federation, 
“The program of the Federation seeks wider support by 
calling for the maintenance of the bill of rights.” 

That is expressed in the first item of the pamphlet as 
follows: 

273 “To maintain our constitutional guarantees of 
free speech, free press, free assembly, free worship 
and freedom to petition the Government—for all, without 
exception.” 

Going back again to the Attorney General’s report, the 
next clause is the preservation of the Wagner Act and the 
guarantees to labor, and this appears in the program itself 
as follows: 

“Preserve the Wagner Act and enforce its guarantees 
that labor shall be free to organize, bargain collectively, 
picket and strike.” 

The report states about the use of strike breakers and 
industrial violence. 

Persecution of trade unions on the false pretext that 
they are monopolies. 
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In the Attorney General’s report the next item is “Aliens 
and persecution of labor unions.” 

I have read about the aliens. 

The Court: I do not want to interrupt you, Mr. Isser- 
man, but is there any relationship between what you have 
recited and the earlier paragraph of this report? I call 
that to your attention to see if you can show any more than 
that you read. I don’t recall; you didn’t read that. 

Mr. Isserman: No, I didn’t, and there is a very good 
reason I didn’t read it. We have searched through the 
federation literature to find in there such literature 

274 or relationship. We have subpoenaed the Attorney 
General and asked him to produce the evidence upon 

which that unsupported statement is based. 

The Court: That was a statement before the committee 
at the time it issued the subpoena, according to the testi¬ 
mony of Mr. Adamson? 

Mr. Isserman: That is true, that statement was before 
the committee unquestionably, and we say it is wholly a 
conclusion and there is no basis for it. 

«*•••••••• 

275 Now, in connection with the statement in the At¬ 
torney General’s report on conscription, which again 

is tied up in some way with communists, to which I called 
your attention, in the second paragraph, second column of 
7867, first in the Attorney General’s report: 

“The program of the Federation parallels closely the 
Communist Party line of 1940. This adherence to the party 
line is illustrated by the opposition, contained in much of 
the Federation’s pamphlet literature, to compulsory mili¬ 
tary training which ‘would introduce dangerous major 
steps in the direction of fascist control over the en- 

276 tire life of the community and especially over the 
labor movement.” 

I would like to have Mr. Adamson identify the particular 
pamphlet in which that quotation appears. 
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Bv Mr. Isserman: 

Q. Mr. Adamson, I call your attention to No. 4, which 
is a pamphlet, and call your attention specifically to the 
foreword in the second sentence in the second paragraph 
as the same which is the one I just read in the Attorney 
GeneraPs report and ask you if that is one of the pamph¬ 
lets the committee had before it. A. I think it is the same. 
I had a copy of this pamphlet at that time. 

• *•#•••••* 

278 Mr. Isserman: In the Attorney GeneraPs report, 
Your Honor, in addition to the specific quote which 

I have just read, and which was contained in Government 
Exhibit No. 4, there is reference to other literature regard¬ 
ing conscription, which says: 

“Much of the Federation’s pamphlet literature,” and 
so on. 

By Mr. Isserman: 

Q. I would like to call Mr. Adamson’s attention to so- 
called action letters of the National Federation, a set of 
four, dealing with the Burke-Wadsworth Compulsory Mili¬ 
tary Training Bill, dated July 31, 1940; August 5, 1940; 
August 9,1940; and September 11, 1940, and ask him if he 
can identify those as having been in the committee files 
about the time he became counsel? A. Oh, the letterhead I 
recognize, Mr. Isserman; but, frankly, I have no recollec¬ 
tion of these letters. We probably had them, however, be¬ 
cause we had a big file and I think we had practically all 
the literature that was issued; but, I just don’t remember 
them specifically. 

Q. You do remember, Mr. Adamson, the general form 
of letterhead and the type? A. Yes. 

Q. And the type of publication issued by the said Fed¬ 
eration, called an action letter? A. Yes, and I should 

279 say that we probably had them. 
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Q. And you also had a great many other action 
letters in your files? A. Yes, we had quite a big file. 

**■**•***•# 

Mr. Isserman: There is something I think may save 
time. 

The Court: All right. 

Mr. Isserman: In the period between the formation of 
the Federation in 1940, June 1940, and the making of the 
Attorney General’s report, which we estimate to be about 
September or October, 1941, and further up to the time— 

The Court: Sir? 

Mr. Isserman: We estimate the Attorney General’s re¬ 
port to have been issued about September or Octo- 
280 her, 1941. We may get that date more precise a little 
later. 

And then, in the period extended to Mr. Die’s speech, 
which is September, 1942, the Federation issued a consider¬ 
able amount of pamphlet material and action letters, and 
other items which might be called propaganda. 

It is our contention that the Attorney General had these 
items, and more pertinent to this issue, that the committee 
had all, or most of these items. 

I think that is borne out by Mr. Adamson’s testimony. 
I am sure that Mr. Adamson would not have an individual 
recollection of much of the material which was in the com¬ 
mittee’s files, on or about the time it was issued. 

We have endeavored to subpoena, as Your Honor knows, 
this material, we have a great deal of it, and perhaps the 
amount we have is sufficient to indicate the nature of all 
of the material, and we have witnesses who would so iden¬ 
tify the material we have as being illustrative of tha whole. 

Our problem is that unless we get the material out of the 
files, or have some stipulation in respect to the material 
issued in this period, we would be testing the recollection 
of Mr. Adamson unduly and would be obliged to call the 
clerk of the committee and go through the same process. 
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I am just wondering if there is not some way of stipulat¬ 
ing that either all of the material which we are prepared 
to present as covering that period, or at least a substantial 
portion of it, sufficient to show its character, was in 
281 the possession of the committee at the time Mr. Dies 
made his speech. 

The Court: Isn’t what you say now conclusive of what 
you have here presented? 

^Ir. Isserman: Not cumulative, as yet; because the Fed¬ 
eration worked on many issues. We can say that the mat¬ 
ter which has been given on the conscription question is 
adequate, but there are many different issues on which the 
Federation acted; so, in order to give a picture of its ac¬ 
tivities, a picture which is really illustrative, we would have 
to put in, let’s say, a minimum of the material we have in 
mind. 

The Court: What do you call a minimum, sir? 

Mr. Isserman: I would say one or two items on each 
issue. 

The Court: How many issues are there? 

Mr. Isserman: I haven’t counted them; but, well there 
might be as many as 20 or 30 issues. The Federation 
worked in the field of civil rights, and there were many 
aspects of that field; and we think the Court should have 
what the committee had before it way back in ’42 when the 
speech was made. 

• 1 * • * • • * • • * 

283 By Mr. Isserman: 

Q. Mr. Adamson, you said that the committee had, you 
observed, a large file of Federation material. A. Yes. 

Q. Is it not true that much of that material was in the 
file in January, 1945, when you commenced your duties as 
counsel? A. I believe a large part of that file was handed 
down with the papers from the old Special Committee to 
the Standing Committee. Just which pieces, however, were 
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actually handed down and which were acquired in recent 
years, I could not say. There is no means of my telling. 

*#**••*••• 

289 (Certain papers and pamphlets were then marked, 
respectively, Defendant’s Exhibits 6 to 12, inclusive, 

for identification.) 

Mr. Murray: I would like to say, as far as the Govern¬ 
ment is concerned, Your Honor, that I will interpose no ob¬ 
jection to anything they wish to offer by reason of the 
inability of this witness at this time to recall it. I think 
there is a probability that there were such action 

290 letters as they are offering. 

The Court: Do you want to stipulate that these 
were before the committee? 

Mr. Murray: I will stipulate that the action letters they 
select were a part of the files. 

The Court: And before the committee anticipatory— 
Mr. Murray: That is correct. 

The Court: That makes it unnecessary for this witness 
to remain. 

Mr. Isserman: We have some other matters we would 
like to take up with him. 

The Court: Do you know what these are ? 

Mr. Murray: In a general way, I know. 

The Court: Suppose we mark them and stipulate them 
in. 

Mr. Murray.: All right, sir. 

The Court: Now, Mr. Horsky, let me say this to you: 
I am not going to clutter this record up with a million of 
these things. I think we have more than ten, many more 
than ten you yourself stated are characteristic. 

Mr. Horsky. That is right. 

Mr. Isserman: Mr. Adamson— 

The Court: Just a minute, if Mr. Murray is going to 
stipulate. 
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Mr. Isserman: It is stipulated between the par- 

291 ties, Your Honor, that Defendant’s Exhibits No. 6 
to 10, inclusive, and No. 11 to 12— 

The Court: Yes, sir. 

Mr. Isserman: Were documents, publications of the 
Federation which were in the committee’s possession prior 
to the issuance of the subpoena in this—to the defendant 
in this case. 

The Court: And I understand you stipulate to that ef¬ 
fect, sir? 

Mr. Murray.: I do, yes, sir. 

The Court: All right, sir. 

Mr. Isserman: May we also state for the record that 
we have selected these as illustrative of additional material 
which was in possession of the committee? 

The Court: All right, sir. 

Mr. Clerk, will you see that those are marked? 

The Clerk: Yes, sir. 

The Court: As I understand Mr. Murray, that these 
documents which have been referred to by Mr. Isserman, 
you are stipulating in evidence in this case and agreeing 
that they were in the possession of the committee anticipa¬ 
tory of the issuance of the subpoena? 

Mr. Murray: That is correct. 

• 1 * * * • • • • • • 

292 Mr. Adamson, you testified the other day that on 
April 8, when Mr. Marshall appeared before the sub¬ 
committee, he left with the subcommittee a number of pub¬ 
lications of the organization which were marked as exhibits 
before the committee, and put in evidence before the com¬ 
mittee. A. Yes. 

• ••••••••• 

Mr. Isserman: If the Court please, we would like to 
offer in evidence the documents which were actually sub¬ 
mitted to the committee and marked in evidence by Mr. 
Thomas sitting as a subcommittee of one, on April 8, 1946. 
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We have asked the committee, by subpoena, to produce 
these' documents. 

• *•****••* 

293 Mr. Murray.: Those pulications, Your Honor, are 
listed in the transcript of the proceedings before the 

subcommittee in New York on April 8, 1946, which is in 
evidence, for the pertinent part of it, at least, as Govern¬ 
ment Exhibit No. 3, and that list of exhibits there offered 
appears on pages 1288 to 1291, inclusive, totaling 43. 

You think they are all here, Mr. Isserman? 

Mr. Isserman: I think that is correct. 

Mr. Lester: We took one out, that has already gone into 
evidence, though. 

Mr. Murray: Which one? 

294 Mr. Lester: “Let’s investigate Martin Dies.” 

Mr. Isserman: Let it be known that the pamphlet 

“Investigate Martin Dies” was submitted on April 8— 
The Court: It is already in. 

Mr. Isserman: As Exhibit No. 1. 

Mr. Murray: And was submitted to the subcommittee in 
New York on April 8, 1946 by Mr. Marshall, and received 
in evidence there as Exhibit 40 of that proceeding. 

The Court : Now, I understand the witness to say that 
with this document “Investigate Martin Dies” that all of 
the documents which were presented to the subcommittee in 
New York, Congressman Thomas, are here available. 

Is that right, Mr. Murray? 

Mr. Murray: Yes, sir. 

The Court: And, Mr. Witness, excuse me— 

The Witness: Yes, Your Honor. 

Mr. Isserman: If the Court please, at this time as De¬ 
fendant’s Exhibit 13 for identification, I would like to offer 
a file which contain 43 exhibits numbered from 1 to 41, and 
the numbers of the exhibits are those marked before the 
Subcommittee of the Un-American Committee on April 8, 
on the day they were offered in evidence before that com¬ 
mittee. 
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The Court: 1 to 41, inclusive. 

Mr. Isserman: Sorry, 1 to 43, inclusive. 

295 Mr. Isserman: With the exclusion of No. 40. 

Q. Mr. Adamson, on April 8, in addition to the exhibits 
which Mr. Marshall submitted, did he not submit also a 
statement which was ordered incorporated into the record 
by the Chairman? A. Yes. 

Q. That was a statement you said contained information 
w’hich you said might be of use to the committee? A. We 
took it. 

Q. You did make that statement with respect to it? A. 
Yes. 

Q. I show you Defendant’s Exhibit No. 14 for identifica¬ 
tion, and ask you if that is a copy of the statement which 
Mr. Marshall submitted and which was incorporated 

296 into the record? A, Yes, that looks like it. 

Q. Now, at the same time, on April 8, Mr. Adamson, Mr. 
Marshall submitted two mimeographed sheets which con¬ 
tained copies of the correspondence to and from the com¬ 
mittee, prior to the issuance of a subpoena—and when I 
say “to and from the committee” I mean to the committee 
by the Federation and from the committee to the Federa¬ 
tion; that is correct, is it not? A. Yes, I think that is 
correct. 

297 Q. I show you Defense Exhibit No. 15 for identi¬ 
fication, consisting of three mimeographed pages, 

and ask you if that is the correspondence to which you have 
just referred. A. Yes, I think that is correct. 

The Court: When was that? What was it? 

Mr. Isserman: It commenced on December 27, 1945, the 
first communication, the last one was on January 18, 1946. 



83 


They arc communications from the committee to the Fed¬ 
eration, and back prior to the subpoena, and involved a de¬ 
mand for records— 

*###*•#*** 

298 Q. Were you present, Mr. Adamson, at the hear¬ 
ing on April 11, 1946 when Mr. Marshall appeared 

before the committee? A. Yes. 

Q. And at that time you recall he submitted another 
statement which the committee received? A. Yes. 

Q. I show you Defendant’s Exhibit No. 16 for identifica¬ 
tion and ask you if that is a copy of that statement. A. 
This looks like it, Mr. Isserman. I take your word for it 
if you say it is. 

Mr. Isserman: As far as we know, it is a copy. A. Yes. 

*#**••**•* 

299 By Mr. Isserman: 

Q. Mr. Adamson, I show Defendant’s Exhibit No. 
17 for identification, which is a Report of the Committee 
on Un-American Activities, 79th Congress, Second Ses¬ 
sion, entitled “House Report No. 2233” and ask if that 
Report was prepared by the committee when you were its 
counsel. A. Yes. 

Q. And was that Report prepared under your super¬ 
vision, Mr. Adamson? A. Yes. 

Q. Now, the Report bears the date of June 7, 1946, on 
the outside thereof. A. Yes. 

Q. I ask you if you know when that Report was actually 
completed before publication. A. Well, this Report was 
substantially complete about the end of December 1945, 
but due to the absences of members and one thing or an¬ 
other they didn’t get around to going through it, and 
editing it, and approving it for publication until some¬ 
time in May ’46; and, it was not sent to the Printing Office 
for publication until June. 

Q. So that except for editorial changes, the material in 
the report was completed at least by January 1st, 1946? 
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A. Yes, I’ll say 99 percent of the material was already 
compiled by the end of December. 

800 Mr. Isserman: If the Court please, I would like 
to offer this record in evidence because it contains 
references to the National Federation for Constitutional 
Liberties and certain findings by the committee in respect 
to the National Federation prior to the issuance of this 
subpoena in this case. 

• •••##•* • # 

Q. On page 15 of the exhibit, Mr. Adamson, for the con¬ 
venience of the Court perhaps the Court would like to look 
at another copy- 

There are markings- 

The Court: This is Exhibit 17 you are referring to? 

Mr. Isserman: That is correct. 

By Mr. Isserman: 

Q. About half-way down the page appears the 
301 paragraph which reads as follows: 

“Although the Army appears to have since ceased 
the publication and distribution of Fact Sheet No. 64.” 
A. I see it. 

Q. (continuing) “It seems that certain of our varied 
and numerous thought control societies assumed the job 
of publishing this document and carrying on its distribu¬ 
tion.” A. Yes. 

Q. And then there is reference made to the National 
Federation for Constitutional Liberties as being one of 
the so-called thought control organizations distributing 
what is described as Army Talk 64. 

I show you part of Exhibit 13, which was Exhibit 36, 
and ask you if the pamphlet referred to in that paragraph 
of the Committee’s Report is this Exhibit. A. I believe 
that this paragraph here that you have just mentioned 
refers to the publication of this pamphlet which is marked 
Exhibit 36 and is in your exhibit, the whole file. 
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Q. And this is the- A. This is the one that was 

distributed I believe in the New York Public Schools, is 
it not? 

Q. Distributed generally, Mr. Adamson. A. Yes. 

Q. Now, in the same paragraph I call your atten- 
302 tion—in the same paragraph of Report 2233 I call 

your attention to the last two sentences which read 
as follows: 

“This is the same organization that published a pamph¬ 
let entitled “Investigating Committees and Civil Rights 
Which Contain Suggestions to Persons Who Are Called 
to Testify.” 

Section 4 of this pamphlet is entitled “Contempt of 
Congress in the Investigating Committee.” 

• •*••*•* • • 

((The pamphlet referred to was then marked for identi¬ 
fication as Defendant’s Exhibit No. 18.) 


308 Q. I call your attention, Mr. Adamson, to page 
34 of Defendant’s Exhibit 17, to the very last para¬ 
graph on that page, some items under the name Stephen 
H. Fritchman, and call your specific attention to the last 
item on that page under his name which reads, “The 
National Federation for Constitution Liberties, signer of 
message to House of Representatives opposing renewal 
of the Dies Committee, revealed it was an undated letter,” 
and I will ask you for what purpose was that put under 
the name of Stephen Fritchman? 
**••#*•# #• 

309 A. Other than what the printed text says, I don’t 
recall anything further. 


311 Mr. Isserman: If the Court please, at this time I 
would like to offer into evidence Defendant’s Exhibit 
No. 19, which is a publication of the National Federation 
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of Constitutional Liberties entitled, “A Message to the 
House of Representatives,” calling to the Court’s atten¬ 
tion the fact that Defendant’s Exhibit 17, on page 34 there 
is reference to a message to the House of Representatives, 
and I would like to offer this exhibit as being that message. 
##••**•# # * 

Q. Mr. Adamson, on page 35 and going over to 

312 page 36 of Defendant’s Exhibit 17, there are some 
items under the heading called—first under the head¬ 
ing ‘‘ Albert E. Kahn,” and then immediately under his 
name the statement, “Mr. Kahn’s Communist front activi¬ 
ties” are set forth in part, and underneath that there is a 
statement, second paragraph, top of page 36, attended 
meeting held at Hotel Pennsylvania on January 1, 1944, 
which was called by the National Federation of Constitu¬ 
tional Liberties, source, announcement, and ask you whether 
the committee had before it the announcement and other 
material at the meeting in the Hotel Pennsylvania which 
is therein referred to? A. I can’t answer that question. 

• •••**•# * # 

Q. I show you Defendant’s Exhibit 20 for identification 
which has this heading, “Meeting of Community Leaders 
to Combat Anti-Semitism and Racial Disunity, Pennsyl¬ 
vania Hotel, January 19, 1944,” and ask you if that is not 
the meeting which is referred to in Defendant’s Exhibit 17? 
A. It probably is. I don’t recall. 

Mr. Isserman: Your Honor, at this point I would like 
to offer in evidence Defendant’s Exhibit 20, upon which is 
based the material appearing on page 36 of Defendant’s 
Exhibit No. 17. 

313 Q. I call your attention, Mr. Adamson, to the first 
letter which is set forth in Defendant’s Exhibit 15, 

dated December 27, 1945, over your signature and ad¬ 
dressed to the National Federation which reads: 

‘‘Will you please be good enough to send me a list of 
your officers and directors? I should also like to send an 
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investigator to your office to take a look at your books and 
records to determine whether the organization is engaged 
in subversive activities. Please let me hear from you,’’ 

and ask you if you sent that letter at the direction of the 
committee, or whether it was a matter of routine for you 
to contact certain organizations? A. Well, it was a matter 
of routine, but in this instance I spoke to the chairman 
about the matter, because it was after talking with him 
that I sent such a letter. 

Q. Was there any resolution adopted by the committee 
prior to your initiating the correspondence which you then 
had? A. I don’t remember. 

Q. You were not present at any particular meet- 
314 ing of the committee where this matter was dis¬ 
cussed prior to your getting in touch with the Fed¬ 
eration? A. Oh, yes, sir, at several meetings this organi¬ 
zation was discussed. 

Q. Was any discussion relative to your making this in¬ 
quiry other than that discussion with the chairman? A. 
Yes, sir, I believe there was. 

Q. With whom did you have that conversation? 

The Court: He said the committee, sir. 

By Mr. Isserman: 

Q. Is that right, Mr. Adamson? A. That is correct. 

Q. Was this at any stated session of the committee at 
which you had those discussions? A. I had heard this or¬ 
ganization discussed, Mr. Isserman, at meetings of the 
committee prior to December 1945. 

By the Court: 

Q. Is that the date of the letter to which you refer? A. 
The date is December 27, 1945. 

By Mr. Isserman: 

Q. And were minutes taken of that discussion, Mr. Ad¬ 
amson? A. Oh, the committee keeps minutes, certainly. 
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Q. Do you recall any specific meeting at which such 

315 a discussion was had as to date? A. The executive 
meetings which they held I would have no authority 

to tell you what the matters were, even if I remembered 
them. 

Q. I am not asking you now for your recollection of 
what transpired, but I ask you whether you remember the 
date of any such meeting? A. No, I can’t remember any 
exact date. 

By the Court: 

Q. But you said they were prior to the writing of this 
letter? A. Oh, yes, there were several discussions I know 
prior to the writing of this letter. 

Mr. Isserman: May I have this exhibit marked for identi¬ 
fication as Defendant’s Exhibit No. 21? 

By Mr. Isserman: 

Q. You testified a few minutes ago, Mr. Adamson, that 
your contact with the Federation by letter was of a routine 
nature after you had discussed the matter with the chair¬ 
man. 

I ask you whether the following is a proper description 
of your duties in respect to sending out routine letters 
such as you sent to the Federation in this case. I am 
reading from Defendant’s Exhibit No. 21 for identifica¬ 
tion, a letter by Karl Mundt, a member of the committee, 
to Mr. Norman W. Schur, dated January 19, 1946. 

The Court: Do you want to show that to the wit¬ 
ness? 

316 Mr. Isserman: Yes, sir, I will be glad to, referring 
particularly to the last paragraph. 

The Witness: (After inspecting document) What was 
the question? 

Mr: Isserman: Will you read the question? 

(The question was read.) 

Mr. Murray:* I object to that question. 

The Court: I sustain the objection. 
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By Mr. Isserman: 

Q. Wasn’t it part of your duty, Mr. Adamson, in the 
sending of routine letters such as you sent to the Federa¬ 
tion to send them to organizations which were in the busi¬ 
ness of influencing public opinion in the United States? 

Mr. Murray: I object to that. 

The Court: I will sustain the objection to that. We are 
not concerned at all with that. You have only one issue 
here, sir. 

Mr. Isserman: I would like to note— 

The Court: You may note an exception and proceed from 
there. 

Mr. Isserman: I would like to state for the record, if I 
may, that we would seek to offer to prove as to this— 

Mr. Murray: I object to the offer of proof. 

The Court: I sustain the objection. You may have an 
exception. 

317 By Mr. Isserman: 

Q. Mr. Adamson, will you tell us what your duties 
were in respect to being counsel for the committee? 

Mr. Murray: I object to that. 

The Court: I sustain the objection. It will serve no 
purpose at this time. 

By Mr. Isserman: 

Q. Mr. Adamson, you had some duties in connection with 
the committee in investigating organizations’ activities in 
the United States, didn’t you? 

Mr. Murray: I object to that. 

The Court: I sustain the objection. It is the same thing, 
and you know it. 

By Mr. Isserman: 

Q. Mr. Adamson, at any point in the correspondence— 
I will withdraw that. 
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I call your attention to your letter of January 10, 1946, 
to the National Federation of Constitutional Liberties 
which reads as follows: 

“Dear Sir: I have your letter of January 7. Would you 
rather cooperate with the committee voluntarily or shall 
we subpoena your records,’’ 

and ask if prior to the sending of that letter to the Federa¬ 
tion you had any discussion with the committee? 

Mr. Murray: I object to that. He has already said 
319 he had it before December, and this is an even later 
letter. 

The Court: Sustained. 

Mr. Isserman: Perhaps it is a little too broad. 

By Mr. Isserman: 

Q. In connection with your discussion with tehe commit¬ 
tee did you send this letter? 

The Court: He said he talked to the chairman with ref¬ 
erence to it and had several meetings of the committee at 
which this was discussed. 

Mr. Isserman: December 27th; now I am referring to 
January 10. 

The Court: Wouldn’t it follow, however, if it was dis¬ 
cussed in December it would be in January. 

Mr. Isserman: But I am asking him if he recalls dis¬ 
cussing it with the committee. 

The Court: All right. 

The Witness: No. 

By Mr. Isserman: 

Q. Was there any action taken subsequent to December 
27, 1945, and prior to January 10? 

The Court: If you recall. 

The Witness: I can’t recall, Mr. Isserman, but anything 
they did would be reflected in the minutes of the commit¬ 
tee. 
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By Mr. Isserman: 

Q. Do you know whether the committee had any 

320 meeting in connection with issuing a subpoena in 
this case to Mr. Marshall? A. No, I can’t remem¬ 
ber. 

Q. Were you advised at any time that the committee had 
had a meeting with respect to issuing the subpoena? 

The Court: Would that be material, sir? The chairman 
would have the right to issue the subpoena, and it was 
countersigned by the clerk. 

Mr. Isserman: If the Court please, at this time I am 
trying to determine what discussions were had and what 
actions were had before the issuance of the subpoena, 
which would go to whether the committee had a substantial 
belief. The question is preliminary, seeking to find out 
or isolate meetings which were held so we can ask for 
the matters considered at those meetings with respect to 
the organization and the subpoena. Certainly the action 
taken by this committee as to those actions in connection 
with the subpoena would be material. 

The Court: He just said he told you he said he had dis¬ 
cussed it with the chairman and the organization on sev¬ 
eral occasions; I am not using the exact words, and that 
related to December. 

Mr. Isserman: My question is now directed to the period 
subsequent to January 1946. 

The Court: You are asking if he recalls any meet- 

321 ing of the committee after that date? 

Mr. Isserman: Dealing with the issuance of a sub¬ 
poena. 

The Witness: I don’t recall, frankly. 

By Mr. Isserman: 

Q. Mr. Adamson, after Mr. Marshall on April 8 sub¬ 
mitted the exhibits to the committee which were marked 
into evidence before the committee, and examined at this 
trial, did you submit to the members of the committee for 
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examination those documents? A. All of the documents 
and records in this matter were open and available to the 
members of the committee, Mr. Isserman, for their inspec¬ 
tion, and they were discussed back and forth among them. 

Q. And now, I ask you whether or not you were present 
at any discussion— A. (Interposing) Oh, yes. 

Q. Just a minute, before the committee concerning these 
documents between April 8 when they were submitted in 
New York, and April 11 when Mr. Marshall appeared be¬ 
fore the committee? A. I don’t recall anything specific 
between those dates, I can’t. 

Q. Did you cause yourself a study to be made of the 
documents submitted by Mr. Marshall on April 8, 1946, to 
the committee? A. Oh, yes, they were checked, and 
322 the study had already been made. 

Q. When you say the study had already been 
made, was that made prior to April 8? A. Oh, yes. 

Q. When you say checked, what do you mean? A. To 
see if these were the same line of publications we had 
knowledge of previously. 

Q. And who made the study of these documents prior 
to April 8 to which you refer? A. Several of the investiga¬ 
tors of the committee. 

Q. And did those investigators reduce their study to 
writing? A. I think they had some memorandum and notes. 
I do not know exactly all that they had. 

Q. You do know they had some memoranda and notes— 

The Court: He said he didn’t know what they were. T 
understood him to say they were there. Is that correct? 

The Witness: That is correct. 
*#••**•# # * 

326 Mr. Horsky: Let me outline very briefly what the 

nature of our entire case is, apart from the jury 

part: 

We have been dealing thus far with the issue which 
relates to the pertinency of the records demanded. We 
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will have some additional testimony on that of two sorts; 
one will be testimony of a witness, to be sure that the rec¬ 
ord is clear, that this documentary material which we have 
introduced represents the characteristic activities of the 
organization, and that there is no other propaganda 

327 activity in which it might have been engaged which 
would be different from, or substantially at vari¬ 
ance with, what we now have in the record. That would 
be very brief, and would cover the very period with which 
the Attorney General purported to deal, and the later pe¬ 
riod with which the committee was more particularly 
concerned. 

The second type of proof which will have relation to 
pertinency will be a witness who is coming from Balti¬ 
more this afternoon, and who will attempt to summarize 
the problems Your Honor has before you, attempting to 
analyze the documents already put in the record. That 
also will be very brief. 

The Court: What do you mean! 

Mr. Horsky: We gave to him a set of material which 
Mr. Marshall gave to the committee, and he has written 
a little summary of it which we propose to give to Your 
Honor for your assistance. 

The Court: That is not testimony, but you will have 
it here? 

Mr. Horsky: Yes, sir, and I will hand you that paper. 
That is the first issue. 

Secondly, we have testimony that relates to—well, it 
is a sort of combination of pertinency and what I might 
call the definition of activities of the committee as out¬ 
lined in House Resolution 5. 

328 The Court: Definition of what? 

Mr. Horsky: Let me restate it in more detail. 

We conceive to be true, as I indicated at the beginning 
of the trial, that the committee no doubt should proceed 
and that the defendant may be under pressure against him 
by the committee unless the matters it was investigating 
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were relevant, were relevant to what I will call for short 
purposes, clause 2 of the resolution. 

I have read the Barsky decision as indicating two things; 
that the clause one, which simply told the committee to 
investigate un-American propaganda was, A, so vague 
as not to be a real delegation, so vague as to make it im¬ 
possible for a witness before it to tell when he is com¬ 
mitting a crime by refusing to bring documents in, or 
wasn’t committing a crime and, therefore, we want to in¬ 
troduce evidence tending to show that in proceeding 
against this organization the committee was not, in fact, 
proceeding upon the basis of propaganda which was de¬ 
signed to overthrow or which attacked the principles of 
our Government as guaranteed by the Constitution, but 
was rather proceeding upon the basis that it was investi¬ 
gating un-American activities in the broad sense. 

The evidence of that sort will be evidence of committee 
activity which will relate to this organization as well as 
1 to other organizations in a sense it is usage that the 
329 committe has applied to organizations issuing pro¬ 
paganda of the nature of the National Federation, 
on the other hand, one which I will confine simply to a 
report with which it is closely allied, which is evidence not 
of assumed unconstitutional activities of this committee, 
but designed to show that it was engaged in activities be¬ 
yond the investigating rights of the committee, and was 
engaged in compiling rather a blacklist of organizations 
and individuals, which was a wholly non-investigating ac- 
ticity, and that those activities were applied to the federa¬ 
tion and, as indicated by the subpoena here addressed, was 
the activity of collecting names which would be used for 
improper purposes to drive people out of Government 
employment, and the like. 

Without detailing the entire nature of the proof, that 
is the type of proof which we would propose to offer on 
that point, and the fourth point, which is, as I say, closely 
related to it, is the activity of the committee which tends 
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in general to deny freedom of speech, and freedom of peti¬ 
tion and organization and assembly of groups within this 
country with the opinions of which it disagrees; that is, 
we have evidence which will prove that this co mmi ttee is 
serving, in effect, as an administrative agency in the legis¬ 
lative branch as a sort of censor of activities relating to 
propaganda, or otherwise, which it doesn’t agree with. 

Now, on these last two points I am not contend- 

330 ing, and we will not contend that the committee ac¬ 
tivities was an incidental function because as an 

incidental function to lawful functions I do not conceive 
that they be illegal, but we are prepared to demonstrate 
that while these are different principles and practices it 
is only one, and that on that basis we believe the proof 
will demonstrate the lack of constituted authority in this 
committee to operate against us, or against anyone else. 

I should add, as Mr. Isserman and Mr. Lester point out, 
that perhaps Your Honor will disagree with my reading of 
the Barsky case. In the event you do, and you believe 
clause one of the resolution, we will then have some diffi¬ 
culty in determining other scope of the committee’s power, 
the propriety of the standard under which it is operating, 
that certainly the defendant has no way of knowing what 
he must produce and what he must not produce. 

We also have evidence which will demonstrate beyond 
peradventure that the definition of clause one, which is 
simply “un-American” has no meaning whatever which 
is sufficiently specific to allow a defendant to make a deci¬ 
sion as to whether he should or should not comply with 
the committee’s actions. The committee made no such 
definition, and we will show it operated under no defini¬ 
tion. 

That, however, may be out because Your Honor may 
agree with my reading of the Barsky decision, in 

331 which event that would drop out. 

The Court: I might agree on some other grounds. 
Are those all your points? 
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Mr. Horsky: Yes, sir. 

The Court: Are you in position to answer as to those? 

Mr. Murray: As to those four points I certainly think 
they ought not to be allowed to show the activities of this 
committee other than with respect to this particular de¬ 
fendant. 

The Court: I will so hold, Mr. Horsky, and you may 
have an exception to protect your rights. 

Mr. Horsky: That attitude differs from ours. I will 
say that ruling is a little unexpected, but we have offers 
of proof which will be perhaps two pages of transcript 
which we would like to make clear to an appellate court. 

The Court: Are you bringing in witnesses? 

Mr. Horsky: We can bring in a witness and offer the 
proof on the stand or, since we know Your Honor is going 
to deny it, we thought we could perhaps put it in in writ¬ 
ing. 

The Court: You have it prepared? 

Mr. Horsky: Yes. 

The Court: Will you let me have it? 

Mr. Horsky: Perhaps I am overstating the state of our 
preparedness; perhaps we can do it after lunch. 

The Court: I want to utilize the time. 

332 Mr. Rorsky: If Your Honor says we can submit 
it— 

The Court: I want to read it if you have it, sir. 

Mr. Horsky: May we go off the record? 

The Court (examining document): This sounds somewhat 
like a brief, more like a brief than an offer of proof Mr. 
Horsky. [Def. Exhs. 25 and 26 for identification.] 

Mr. Horsky: Because we tried to make it small, this is 
the offer of proof of underlying material. 

The Court: In addition to being a brief I would say 
it was a self-serving declaration. 

Mr. Horsky: Well, this is what we are prepared to prove. 
I don’t know in what other form to put it. 

The Court: Have you seen this, Mr. Murray? 


97 


Mr. Murray: I have not. (After examining document:) 
This is a characterization of evidence, more like an argu¬ 
ment that could be based on evidence if evidence were of¬ 
fered, rather than a statement of evidence itself. I take 
it to be implicit in both these proffers that proof of these 
conclusions would be evidence as to the activities of this 
congressional committee, not only to organizations but to 
individuals. 

Mr. Horsky: In connection with the activities of this 
defendant and others. 

The Court: Do you mean specifically as to this defend¬ 
ant? 

333 Mr. Horsky: Yes. 

Mr. Murray: My objection goes to these general 
parts and policies and activities of this committee. Of 
course, they would be selecting what they want, and if we 
could rebut, which of course we could, if they could show 
it, we could bring in other activities which would show 
legislative purposes. 

The Court: I do not think it is proper proof that the 
Court would be able to use. I think it is nothing more 
than a brief and naked conclusion with respect to matters 
highly extraneous to this particular case, dealing with 
many other matters we are not concerned with. 

Mr. Horsky: I do not want to argue with Your Honor 
at all as to whether or not it is relevant or irrelevant, Your 
Honor has ruled, and I am willing to accept Your Honor’s 
ruling as to the offer and as to the form of it. I can offer 
a witness, or I can make an elaborate offer which will 
detail every item, the source of the item, and the witness 
who would testify to it, which will be a very cumbersome 
document, or attempt to summarize. We are willing to do 
it either way. This is, as Your Honor says, a conclusion, 
a mere summary, a summarization of what the evidence 
would be, stating what the evidence would be, hut we have 
one like this (indicating) which is of some 30 pages, in- 
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dicating point by point each item of evidence we propose 
to use. 

334 The Court: Is that what you intend to use? 

Mr. Horsky: This is on another point. 

The Court: What point is that on? 

Mr. Horsky: That the committee proof shows no defini¬ 
tion of un-American which, as I say, Your Honor could de¬ 
cide is unnecessary because the Barsky case has said un- 
American is so vague we don’t need to go into proof on it. 
*•••#*•• * * 

The Court: Let me see, Mr. Horsky; you have four 
points. How many pages do you say it will be necessary 
for you to give which would not be a naked conclusion, or 
brief, or recommendation to give to the Court for deter¬ 
mining whether or not it should be admitted in this case? 
• •••*••* • • 

335 Mr. Horsky: One item of proof would be the re¬ 
port of the committee, say five pages, relevant to 

what we want to prove. If we put that whole report out 
it will run about five pages. It will make a lot of difference 
as to what Your Honor will hold, but I don’t think it is 
2,000 pages. I think we can say generally and specifically 
altogether 50 pages. We haven’t got it prepared in that 
style, I confess, but I believe those two points could be 
covered in that number of pages. 

The Court: You are talking about two points; you have 
four points here. 

Mr. Horsky: You haven’t ruled on the first two. 

The Court: How many pages would it take for the four? 
Mr. Horsky: Another 50. 

The Court: One hundred pages. How long would 

336 it take to do that? 

Mr. Horsky: Am I to understand Your Honor is 
ruling out the evidence on those offers? 

The Court: No, sir, but you are to give me evidence on 
the proffer. 
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Mr. Horsky: Oh, I am sorry, I didn’t know that was the 
purpose. 

The Court: I will be frank with you, as to three and 
four my present disposition is not to allow it, but have 
you give me that which will protect your record, and then 
go on a little further and add to those two questions the 
question before. 

*#••*#•* * • 

340 Carl B. Swisher, 

called as a witness by the Defendant, and having 
first been duly sworn, took the stand and was examined 
and testified as follows: 

Direct Examination 

The Court: Let me interrupt you, Mr. Isserman. 

341 I understand this is what constitutes the Professor’s 
digest of certain documents, is that right, sir? 

Mr. Isserman: Yes, sir. As a matter of fact, if the 
Court please, I would like to state for the record that which 
I know to be the fact; that the documents which have been 
digested by Professor Swisher are the documents which 
Mr. Marshall submitted to the House Committee on Un- 
American Activities when the subcommittee was in ses¬ 
sion on April 8 in New York City, and which are in evi¬ 
dence in this case as Exhibit No. 13. 

The Court: 13, plus 1. 

Mr. Isserman: 13, plus 1, that is correct. 

By Mr. Isserman: 

Q. Professor Swisher, would you briefly tell us what 
your present work is? A. Professor of Political Science at 
Johns Hopkins University. 

342 Q. May I ask if you examined the 43 documents 
which were submitted to you by Mr. George Mar- 
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shall, and which I described a minute or two ago? A. I 
did. 

Q. And have yon prepared a summary of those docu¬ 
ments? A. I have. 

Q. And have you made that summary objective to the 
best of your understanding and belief? A. I have. 

Q. And have you with you the summary which you have 
prepared? A. I have. 

343 The Court: Are these facts in your digest, or are 
they your opinion of what the documents embrace? 

The Witness: Your Honor, I don’t quite know how to 
distinguish between fact and opinion. It is a summary of 
what I understand to be the content of these materials. 

The Court: In other words, you have not by an exact 
extraction from these documents reflected what is con¬ 
tained in them; but, you have read them and reduced them 
to narrative form, which you think they embrace? 

The Witness: With brief excerpts from them to indicate 
what I understand to be the gist of the documents. 

Mr. Isserman: If the Court please, at this time I would 
like to offer in evidence— 

The Court: I am not going to receive them in evidence, 
as evidence. I don’t think you can expect me to receive 
them as evidence. 

If you want to give it as a labor-saving device of coun¬ 
sel representing the defendant, I will receive it as a brief 
prepared by counsel, and not as evidence. 

Mr. Isserman: Will you accept the original of the re¬ 
port prepared by Professor Swisher, Your Honor? 

The Court: As I understand, what you gentlemen have 
done is to ask this gentleman, because of what you believe 
to be his capacity, to reduce to some several-pages, that 
which is contained in many pages. 

344 Mr. Horskv: That is correct. 

• i* * * • • * * • • 
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Herbert Stearns, 

called as a witness by the defendant, and having first been 
duly sworn, was examined and testified as follows: 

Direct Examination 

• ••«#*#**• 

345 Q. Mr. Stearns, are you connected with the De¬ 
partment of Justice? A. I am. 

Q. In what capacity? A. Attorney in the Criminal Divi¬ 
sion of the Department of Justice. 

Q. And are you here in response to a subpoena which 
was served on the Attorney General? A. I am, sir. 

Q. Do you have that subpoena with you? A. I do. 

Q. Do you have with you any of the documents called for 
in that subpoena? A. I have some, and some I do not. 

Perhaps I can best reply to your question by referring 
to Schedule A, which is attached to the original subpoena. 

[Note: Set forth R. p. 32-36.] 
#•#####**• 

The Witness: I have your request No. 1. 

• •••**•**• 

346 A. Request No. 7. 

A. 8. 

• •**###•*• 

A. 9, 11, 14, 15, 17, 18, and 19; and, I do not have, re¬ 
quest No. 2— 

The Court: Would it not suffice to say that those you 
have not enumerated, you do not have with you? 

The Witness: Yes, sir. 

Q. Would you take out item No. 1 in the subpoena, Mr. 
Stearns? A. I respectfully decline to do so, in accordance 
with a rule or regulation of the Department of Justice, to¬ 
gether with prior instructions. 
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347 The Court: Together with what, sir! I didn’t 
hear that last. 

Will you repeat that?—respectfully decline to do—what 
was that? 

The Witness: In accordance with a circular or rule of 
the Department of Justice, together with prior instruc¬ 
tions. 

Mr. Murray: The Government also objects to the pro¬ 
duction of those documents, if the Court please. 

The Court: For the same reason, sir? 

Mr. Murray: No. For the additional reason, for the 
same reason and the additional reason that they are not 
relevant to this inquiry. 

May I ask the witness a question while waiting? 

The Court: Yes. 

Mr. Murray: Mr. Stearns, are the records that you have 
mentioned which you have produced, part of the confiden¬ 
tial files of the Department of Justice? 

The Witness: They are. 

The Court: You mean by that, sir, that all of that which 
you state you have with you are in the same category as 
the one marked Item 1, to which you referred? 

The Witness: That is right. 

Mr. Isserman: Are we to understand that the objection 
is general, the objection of the witness to supplying the 
documents, is it general? 

348 The Court: I think it is rather specific, sir. 

Now, may I ask, Mr. Murray—when you have had 
a chance to look at these other items, as to whether or not 
they are material or relevant to this issue— 

Mr. Murray: Your Honor, I am not, I have not looked 
carefully at those that have been mentioned. I have ob¬ 
jected to them as irrelevant on this ground: 

The Government is relying, and has so stated, solely 
upon the showing of pertinency as contained in the address 
and speech of Congressman Dies before the Congress in 
September, 1942, as shown by the Congressional Record. 
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The information contained in that speech, and the con¬ 
tents of it, it has been shown to have been in the possession 
of the committee, and considered by it before the issuance 
of the subpoena in this case. 

We are relying entirely upon that and therefore any 
evidence except that which goes to show that the commit¬ 
tee did not have that information before it, I submit is not 
relevant. 

Mr. Horsky: If Your Honor will allow me to speak, if I 
may on a particular point, let me refer to Item 7. 

Your Honor has called attention to that several times 
and asked whether any of the material which we were 
aware of, as supporting the statement made by the Attor¬ 
ney General, or at least made in this report which is as¬ 
serted to be the Attorney General’s report, with respect 
to this organization— 

349 The Court: Let me see if I can get you straight 
on what I said. 

Mr. Isserman, in utilizing the record, and I am referring 
specifically to page 7687, under the heading National Fed¬ 
eration for Constitutional Liberty, did come down pretty 
substantially through the paper with reference to that Fed¬ 
eration, ignoring the paragraph to which I referred. 

Mr. Horsky: That is right. 

The Court: I asked specifically if what he was saying 
should not be construed in the light of that which had gone 
before, he having left the premise out. 

Mr. Horsky: And his explanation, as I remember it, 
Your Honor, was that documentary material which we had 
shed no light on that paragraph because there was nothing 
in our document, so far as we knew, which would give any 
support for that statement, and that we had asked this 
witness to produce material upon which that statement 
purportedly is based. 

Now, Item 7 in the subpoena served upon the Attorney 
General, and responded to by Mr. Stearns, specifically re¬ 
quests that information. 
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He says he has that material here and declines to pro¬ 
duce it. I take it, that is under a general Department of 
Justice ruling, relating to files of the Department of Jus¬ 
tice. 

Our position is, and I respectfully submit to you, that 
in the event that the material is not produced, it 

350 is impossible for us to present our case, that is, to 
present to Your Honor the material which we need 

in our case. 

Your Honor will recall the cases I mentioned earlier in 
the discussion. I think they were Second Circuit cases, 
where this same privilege was asserted in a criminal case 
and was overruled by the Second Circuit Court of Appeals. 

The Court: I am going to save you arguing that. I am 
not going to have to pass on the question of whether the 
privilege be proper under these circumstances. I am going 
to rule that it is not material or relevant at this time, and 
you may have your exception, sir. 

Mr. Horsky: I take it—do you want me to take it up 
item by item? I was talking only about No. 7. 

The Court: I have not read them all, but what I am 
assuming is, that the one you have mentioned is character¬ 
istic of them all. 

Mr. Horsky: That is correct. 

The Court: If so, you need not do it seriatim but, treat 
them as going to them all. 

Mr. Horsky: Just one moment, sir. 

The Court: Yes? 

Mr. Horsky: Your Honor, if you would just address your 
attention for a moment to No. 19, the last item on the sub¬ 
poena. 

The Court: Yes. 

Mr. Horsky: I will not argue the point, but will 

351 simply ask whether your ruling is the same with 
respect to that. 

The Court: I was relying on you, sir. If my statement 
is correct, I understood you to say my statement was cor¬ 
rect. 
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Mr. Horsky: I was wrong. This is the only one that 
is not. 

The Court: This is the exception? 

Mr. Horsky: This is the exception. 

The Court: I see. 

I will deny that, too, because there is no showing that 
this was before the committee, and the committee had 
to function on what it had before it, and determine whether 
it was relevant and proper to subpoena the books and rec¬ 
ords of that party. 

• •#**«***• 

353 Mr. Isserman: If the Court please, the defense 
at this time offers to prove that the House Commit¬ 
tee on Un-American Activities was guided by no definition 
or ascertainable standards by which it determined what 
was or what was not “Un-American propaganda activity” 
or “subversive and Un-American propaganda” and which 
“attacked the principle of the form of government as guar¬ 
anteed by our Constitution.” 

In support, this defendant offers to prove by witnesses 
and documents, facts of which the following are character¬ 
istic : 

1. That Congressman Hart, the first Chairman of the 
Committee, immediately after its formation on Jauary 14, 
1945, announced publicly the need for definition of the 
terms in the Resolution, so that the committee would have 
a guide for its activities. 

2. On or about January 20, 1945, Congressman Mundt, 
a member of the committee, acknowledged the need for a 
definition, and the absence of such definition in the previous 
said committee which was commonly known as the Dies 
Committee. 

3. On or about January 20, 1945, Congressman Mundt, a 
member of the committee, sent out inquiries to what he 
described as 100 prominent Americans, requesting the defi¬ 
nition of “a suitable and working criterion to determine 
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what does and does not comprise an Un-American ac¬ 
tivity.” 

The said letter is contained in Volume 8 of the 

354 Congressional Record,—sorry. 

I am sorry sir, I do not have the precise citation, 
but it was on or about that date. 

The Court: I think that is sufficient to identify it. 

Mr. Isserman: It was contained in the Congressional 
Record. 

The next item: 

On or about February 21, 1945, the committe, itself, took 
‘ official recognition of the Mundt letter referred to in the 
previous item, and the replies received by Mundt, referring 
the letters and replies to the Brookings Institution in Wash- 
ton, D. C. for study and report. 

The next, item: 

Congressman Mundt received approximately 77 replies 
from amongst this list of 100 persons to whom he had 
sent the letter of inquiry. The said letters received by 
Congressman Mundt contained no definition on which there 
was substantial agreement. In fact, said letters were so 
diverse in their suggested definitions of the term Un-Ameri¬ 
can and subversive and Un-American propaganda which 
attacked the principle of our form of government, that no 
common definition could be established by using these let¬ 
ters as a criteria. 

The next item: 

On or about March 1,1945 the Brookings Institution sub¬ 
mitted to the committee certain suggested standards 

355 relating to substance and procedure. These sug- 
i gestions were in response to a committee request for 

a standard by which the committee conduct might be guided. 
These suggestions are embodied in a pamphlet published 
by the Brookings Institution “Suggested Standards for 
Determining Un-American Activities.” 

If permitted, we will offer a copy of the pamphlet in 
question. 
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These suggestions were not predicated upon the replies 
received by Congressman Mundt in response to his letter 
of January 20,1945, and they were not adopted by the com¬ 
mittee at ^ny time subsequent to the report of the Brook¬ 
ings Institution to the committee. 

On March 28, 1945, Chairman Hart of the Committee 
publicly announced that the committee had virtually com¬ 
pleted its policy declaration. On or about June 3, 1945, 
Committee Member Mundt publicly announced that a major 
task facing the committee, was still facing the committee, 
to agree upon a definition to the terms “Un-American.” 

On or about June 22,1945 Congressman Hart, Chairman 
of the Committee, publicly announced that the committee 
had agreed upon a definition of “Un-American propaganda 
activity” and of matters within the scope of the Resolu¬ 
tion. 

On the 24th day of June, 1945, Congressman Rankin, a 
committee member, publicly declared that no resolution 
had been adopted by the committee on a definition of 
356 of the terms under which it was functioning. 

Whether or not any definition was in fact adopted 
by the committee on or about June 21, 1945, such defini¬ 
tion was not utilized by the committee in limiting or de¬ 
termining the scope of its activities during the period of 
its existence from June 23, 1945 to the end of its term, 
about January 2 or 3, 1947. 

On September 22,—I am leaving out some material which 
I think it is simply cumulative on the subject. 

The Court: All right. 

Mr. Isserman: On or about June 18, 1946, Congressman 
Doyle, of California, pursuant to an official request ad¬ 
dressed to the committee, was advised on behalf of the 
committee that “the committee had adopted no definition 
of subversive or Un-American activities.” 

Mr. Horsky: That is our first one. 

The Court: You mean that is No. 2, pertinency being 
No. 1, that would be No. 2. 
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Mr. Horsky: Call it 2-A, this will be 2-B, yes, sir. 

The Court: All right. 

Mr. Isserman: 2-B is an offer which shows the definition 
by usage and practice, as distinguished from the actual 
adoption of the definition— 

The Court: What did you say, sir, what did you say 
there? 

Mr. Isserman: What I said was, in this offer of proof— 
The Court: 2-B, is that it? 

357 Mr. Isserman: That is right. 

That the committee by its usage and practice did 
not arrive at any definition and the usage and practices 
which we will offer proof are on indication, one that the 
committee had no definition; and two, that the activities of 
the committee were not within the framework of subversive 
and Un-American propaganda which attacks the principle 
of the form of government as guaranteed by our form of 
Constitution,—which is a branch of the Resolution. 

The Court: Yes. 

Mr. Isserman: In this connection we offer to prove by 
witnesses and documents, facts of which the following are 
characteristic: 

The committee has declared its purpose to be “to expose 
Un-American activities” and not limit it to Un-American 
and subversive propaganda which attacks the principle of 
our form of government as guaranteed by the Constitu¬ 
tion. 

The committee has declared its power to investigate— 

The Court: I don’t want to interrupt you sir, but are 
you going to give some document which shows that, as 
you did as to 2-A? You are making conclusions now. 

Mr. Isserman: * * * Committee Report 2233, dated June 
17, 1946. 

The Court: All right. 

• ••••••#•• 

358 Mr. Isserman: We will supplement that Report, 
by testimony of the Congressmen themeselves, that 
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the committee investigated and designated as Un-American 
and subversive, alleged “ liberal commentators ’ ’— 

The Court: All this was embraced within the Report 
2233? If it is, why don’t you refer to that Report. 

Mr. Isserman: We might say that much of this is taken 
from the Report 2233 which is in evidence here, and where 
it is, we will not repeat it, your Honor. 

• •••##*#•• 

Mr. Isserman: If the Court please, there is another re¬ 
port of the committee, and testimony before the com¬ 
mittee, the report being dated January 7, 1947, and known 
as Report 2472, 79th Congress, Second Session. We offer 
to prove that the committee includes in its activities ex¬ 
amining of records of organizations, the taking of their 
membership list, and determination of their social events, 
including this organization, The National Federation of 
Constitutional Liberties, without limiting such investiga¬ 
tion to organizations concerned with the use of “violence, 
or with the overthrow of the government or any- 
359 thing therein by unlawful means or which attacks 
the principle of the form of government as guaran¬ 
teed by our Constitution. 

Mr. Murray: May I interrupt, if the Court please? 

I suggest that the involvement of this particular organi¬ 
zation of this particular defendant be excluded from this 
present proffer of evidence, and if the defense intends to 
introduce any evidence with relation to this particular 
organization and/or in relation to the activities of the com¬ 
mittee in relation to this particular organization, let that 
be done separately, by the witness. 

The Court: I think that probably would be better, to be 
specific, Mr. Isserman. 

Mr. Isserman: I would like to suggest other problems we 
would run into: 

Mr. Adamson, on the stand, said the committee had a 
very substantial file of material on the Federation. We 
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have subpoenaed that file. We anticipate difficulties in 
bringing that material here. If they do not include the 
Federation itself in this offer, we will be obliged to have 
recourse to that file of material; in this way, the recourse 
of that material may be avoided and we are facing a prac¬ 
tical problem resulting from the subpoena situation. 

360 The Court: Now, you are dealing here with the 
basic philosophy, apparently, from the point of view 

of this committee. 

When you get to the point, particularly, I think it would 
be better for you to present that which you have, with 
reference to either Mr. Marshall or the National Federa¬ 
tion. 

Mr. Isserman: May we have a moment? 

The Court: Yes, sir. 

(Discussion off the record.) 

Mr. Isserman: Your Honor, we will leave out the refer¬ 
ences to the National Federation for Constitutional Liberty, 
and reserve that for direct proof. 

The Court: Very well. We will understand that that 
which has gone before is intended to be limited to the gen¬ 
eral proposition, as distinguished from any reference to 
this particular defendant or his organization. 

Mr. Horsky: You will understand that this policy ap¬ 
plied to this organization, generally. We are not talking 
about a policy that had no application. 

The Court: You will show that when you deal with them 
specifically, if that be true. I am going to deal with this, 
as your statement, which I am taking at face value, that 
this is the general policy of the committee, and anything 
you have with relates to this particular proposition, why, 
you will come forward with something at a later date, so 
therefore I will go back to the basic statement, so 

361 that you might know it, that what you are now 
saying is not referring specifically to either Mr. 

Marshall or to his organization. 
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Mr. Isserman: That is correct, and wherever I have nota¬ 
tions to this effect, I will try to leave that out. 

The Court: I am doing this, and having it reflected then 
to what has gone before. 

Mr. Isserman: We agree to that, too, sir. 

The Court: All right. 

Mr. Isserman: We offer to prove, through another re¬ 
port of the same committee dated May 10,1946, report No. 
1996, and by witnesses— 

The Court: 19—what? 

Mr. Isserman: 1996, Your Honor, 79th Congress, Second 
Session, that the committee has conducted an extensive in¬ 
vestigation into the various sources of financial aid to or¬ 
ganizations engaged in the dissemination of propaganda 
without limitation as to the nature of the organization or 
the character of the propaganda; 

That the files of the committee are filled with propa¬ 
ganda material having some particular ideology of politi¬ 
cal objective, and that the contents of which are expres¬ 
sions of fact and opinion in no wise concerned with the 
use of force or violence or with Un-American and sub¬ 
versive activities which attack the principle of the form 
of government guaranteed by our Constitution; 

362 The committee, by resolution, on or about May 
29, 1946, caused to be prepared and published a list 
of organizations, together with pertinent data taken from 
committee files, of organizations alleged to be engaged in 
un-American propaganda activities in the United States, 
which report was entitled—which reports bears no com¬ 
mittee number, and which report was entitled: “Citation 
by official Federal Government or State or Municipal 
Agency or reliable private organizations regarding the 
character of the organizations named / 9 

The organizations contained on said list, in said listing, 
are described as being Communist front, Communistic, sub¬ 
versive or un-American, by reason of inclusion in prior 
lists of the Committee on Un-American Activities, or on 
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a list of subversive organizations compiled by State in¬ 
vestigating committees or private organizations. 

For the names of the organizations and statements at¬ 
tributed to them, we refer to the report itself, but incor¬ 
porated in this offer. 

We refer also to the report itself, or the alleged “reliable 
private organizations, ” upon which some of the compila¬ 
tion is based; 

That between January 3, 1945 and January 2, 1947, the 
committee made available to members of Congress for in¬ 
sertion in the Congressional Record alleged dossiers of 
numbers of individuals, which dossiers consisted of 
363 references taken from the committee files; included 
in such dossiers are the following: 

Michael J. Quill, 92 Congressional Record, page A-1065, 
February 27,1946; 

Clifford McAvov, 92 Congressional Record, page A-8230, 
August 12, 1946; 

Corliss Lamont, 92 Congressional Record— 

The Court: Are we not carrying coals to Newcastle now, 
aren’t those descriptions sufficient, without detailing them 
for your purposes? 

Mr. Isserman: I have cut it down a good deal. 

The Court: I think you can cut it down a lot more with¬ 
out subjecting yourself to a loss of anything, but do it 
because you can preserve your point without all that spe¬ 
cific enumeration. 

Mr. Isserman: We have cut out a great many, we will 
try to cut out more. 

The Court: You will cut out more. Preserve your prin¬ 
ciple, that is all you need. 

■ Mr. Isserman: In respect to the statement concerning the 
individuals named, the described activities, and source ma¬ 
terials upon which a description of such activities is based, 
a check reveals that said activities consisted of expressions 
of opinion on political, economic and social legislative mat¬ 
ters without the suggestion of force or violence, and 
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364 were—and with no remote connection with any at¬ 
tack upon the principle of the form of government 

guaranteed by the Constitution. 

The Court: Is that Mr. Isserman speaking? 

Mr. Isserman: That is what we would prove by intro¬ 
ducing these offers, by— 

The Court: That was your conclusion. 

Mr. Isserman: No, that is what appears on the face of 
the document and upon the source— 

The Court: What you just read is on the face of the 
document, sir? I do not understand you. 

What you have just read, you say, is on the face of the 
documents ? 

Mr. Isserman: A very considerable portion is on the face 
of the documents. From our familiarity with that column, 
in each dossier, it says “Source of material,” and our own 
conclusion indicates that to be— 

The Court: You concluded from these papers that fact, 
is that it? 

Mr. Isserman: I would say that is so. I would say the 
conclusion is based upon the fact— 

The Court: I am trying to understand you, sir. 

Mr. Isserman: I could read the specific items which would 
indicate them, but I am skipping them at this point. 

The Court: All right, sir. 

The whole point I am trying to make here, Mr. Isser- 

365 man, please do not put in that which is not neces¬ 
sary. You have a point, you have saved it. I want 

you to preserve your point, but you certainly don’t have 
to detail the whole business. 

Mr. Isserman: We are not, we are just turning page af¬ 
ter page. 

We offer to prove that the committee includes within the 
scope of its investigation, aliens, to find out who they are, 
where they are, and what they are doing, and publicize 
their activities; 
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That the committee declared that legal activities of or¬ 
ganizations must be subject to investigation by the commit¬ 
tee because of the extreme privilege of free press and free 
speech which might result in harm. The committee deems 
un-American and subversive— 

Mr. Murray: May I speak up on that? 

You said the committee stated? 

Mr. Isserman: Let me get that correctly. 

I don’t mean to infer it was in the report, it was a state¬ 
ment by a committee member. 

The Court: During the course of preparation for this 
particular committee— 

The Court: This was a Congressman, not the commit¬ 
tee. 

Mr. Isserman: A member of the committee. 

The Court: All right. 

366 Mr. Isserman: In the course of preparation— 

Mr. Murray: The point is, it was not the commit¬ 
tee. 

Mr. Isserman: Not the committee, no, sir. 

The Court: All right. 

Mr. Isserman: Members of the committee deemed un- 
American and subversive and subject to the committee’s 
investigation and condemnation persons who publicly criti¬ 
cized the activities of the committee, who petitioned Con¬ 
gress to abolish it, and who seek to cut down the appro¬ 
priations or who assisted in the publication of the adver¬ 
tisement or other materials charging the committee with 
un-American and unconstitutional activity. 

The Court: What do you have in support of that conclu¬ 
sion? 

Mr. Isserman: Thirty or forty statements made by vari¬ 
ous members of the committee in the course of debate on 
the floors, statements inserted in the Congressional Record, 
and I am not certain at. the moment if it is contained in 
any official committee report, but we have considerable ex¬ 
hibits and documentation which includes leading members, 
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Representative Rankin, Landis, Representative Mundt, all 
of whom have repeatedly made statements of that kind. 

The Court: What was that statement, again? 

Mr. Isserman: That generally, those who attack the com¬ 
mittee are un-American and subversive persons. In other 
words, it is un-American to attack the committee itself, 
in any way. 

The Court: That is said by a member, or you say pos¬ 
sibly more than one? 

367 Mr. Isserman: Yes, Your Honor. 

The Court: All right. Haven’t you got enough in 

for 2-B? 

Mr. Horsky: One more item and I think we will be 
through. 

That will conclude that. 

The Court: Now, we will turn to 3, sir. 

Mr. Horsky: Right. 

Mr. Isserman: In respect to item 3, the defense offers 
to prove that the committee has as its principal activity, 
maintained a list of individuals and organizations whose 
activities are alleged to be within the meaning of the reso¬ 
lution; and defendant offers to prove by witnesses and 
documents, facts of which the following are characteristic: 

On January 4,1945, the House of Representatives turned 
over to the custody of the Committee on Un-American Ac¬ 
tivities, all of the file material.accumulated by the predeces¬ 
sor committee over many years; that the said files con¬ 
sisted of approximately 135 filing cabinets, which contained 
over a million entries concerning individuals and organiza¬ 
tions deemed un-American or subversive; 

That said files consisted in substantial part of entries 
on cards containing individuals and organizations; 

That the said entries were obtained in part by the seiz¬ 
ure of files and records of various organizations deemed 
suspect by the committee, and by the use of the committee’s 
power of subpoena, and in part, as a routine matter, 

368 from letterheads and announcements in other publi¬ 
cations of organizations engaged in the field of pro- 
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paganda and disseminating matter on public opinion which 
in no way was subversive or un-American or attacked the 
principles of the form of government guaranteed by our 
Constitution. 

The Court: Is that your construction, sir? 

Mr. Isserman: No. 

The Court: Who concluded that, sir? 

Mr. Isserman: My conclusion as to the entry, some of 
which I am familiar with, is that these entries do not at¬ 
tack the principle of our form of government. 

The Court: What is an entry which is characteristic of 
that? 

My point, Mr. Isserman, is this: You may get a fragmen¬ 
tary statement from a committee member which certainly 
would not be evidence behind the statement, and who is 
going to be in position to say whether that statement is 
with or without backing? 

Mr. Isserman: If Your Honor please, in some of the pub¬ 
lished records of these names, there is stated the organi¬ 
zation with which the person is connected, the nature of 
his connection and source of the information. In some cases 
we have been able to get the source of the information and 
if we were allowed, during this proceeding, we would offer 
the source of information for each entry and those 
369 entries which we know about, looking at that infor¬ 
mation, looking at that source material, the conclu¬ 
sion is inevitable, in the terms in which I have stated. I 
would like to give Your Honor one example, if I may. 

• •••«••••• 

Mr. Isserman: If the Court please, one example of 
source material is Defendants Exhibit 19, which is listed 
as a source of information from which a finding of sub¬ 
versiveness is found or established. 

• •**#••#*# 

371 Mr. Isserman: That is one of the entries which is 
listed under the name, as it happens, in Report 2233, 
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under the name of Reverend Stephen H. Fritchman. It 
is our belief, from what we know of committee practice, 
that the other names indicated in that exhibit as signers of 
the Message to Congress, received their listing on the cards 
by reason of their signature. 

We can prove that in literally hundreds of in- 
372 stances, some specific individuals, from the pub¬ 
lished materials of the committee. 

The Court: Are you safe in saying that what might have 
been cited by the committee constituted the whole basis 
for that determination? Could it not well have been that 
it would not serve their purpose to have detailed that 
which really motivated them? 

Mr. Isserman: We are bound by what the committee said 
publicly. 

The Court: You may be bound, because that is all you 
have got, but I don’t know that we should conclude that 
as a result of that, that is all. 

Mr. Isserman: But in some cases the committee lists 40 
analyze 40 or 50 or 100 items, you come to the same con¬ 
clusion. 

The Court: What is 1 with 50? 

Mr. Isserman: One related to Michael J. Quill, and there 
are various references there to various organizations and 
one, for instance, the reference to the Consumers National 
Federation, and its activities as a sponsor, it appears on a 
pamphlet which is called 1 ‘People versus The High Cost 
of Living.” 

I have not seen that pamphlet but have talked to per¬ 
sons who have, and the pamphlet deals with the high cost 
of living and not anything which attacks our principle of 
government. 

• •***•••*« 

374 Mr. Murray: I believe it would be more appro¬ 
priate for these defendants -to be required to offer 
their evidence through witnesses. I have listened with 
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considerable patience at this time and in previous cases to 
an extended statement of what they are going to prove. 
I am satisfied they can’t prove one tenth of it, and I sug¬ 
gest that they offer to prove through witnesses instead 
of making their statements in propaganda statements of 
what they intend to prove. 

I might say in that connection in the opinion of the 
Barsky case the dissenting Judge stated this— 

Mr. Horsky: What page? 

Mr. Murray: Page 15 of the printed opinion: 

That the committee’s investigation does in fact restrict 
speech is too clear for dispute. The prosecution does not 
deny it and the Court concedes it. 

I do not want to have the prosecution in the position in 
this case with the appearance—I do not want to deceive 
the Court or anybody else in the statement that the prose¬ 
cution is assuming anything in connection with this case, 
and I would like to say now that if the defense prove 
of what they say they are going to prove, the Government 
could disprove it and prove the opposite, and as Mr. Dies 
in his own speech said they had investigated 93 anti-Semitic 
organizations, which this organization had as one of 
375 its publications, and we are going to investigate 
that. 

The Court has already ruled, as I understand it, that 
the defense is not going to be entitled to prove the activi¬ 
ties of this committee in connection with anybody but this 
defendant and his organization, and to stand up for hours 
and argue to permit them to offer to prove and load up the 
record with unsupported and unprovable statements and, 
incidentally, irrelevant ones, I do not think is proper. 

Mr. Isserman: Our position is we can prove these state¬ 
ments step by step, prove them out of the committee files, 
prove them with committee members and the clerk of the 
committee, and persons who worked with the committee. 

With respect to the items we mentioned, these entries on 
card entries, according to statements of the committee 
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themselves, and all these entries on many cards, we went 
through all the cards affecting other individuals and en¬ 
tries of many cards concerning activities of organizations, 
according to Exhibit 19 in evidence here, and we can show 
that organization after organization, including this one, 
that entries which are made are entries of this nature which 
do not attack the principle of our form of government in 
any way. 

As far as restriction on speech is concerned, the majority 
opinion in the Barsky case— 

The Court: I don’t want to interrupt you, but each time 
you get on one of these items you make an oration 
376 Mr. Isserman: I am sorry. 

The Court: We are taking a lot of time and what 
you are doing is arguing the situation as to what the com¬ 
mittee does or has done, with reference to other people. 
You are not making a proffer. We are getting away from 
the question, that you haven’t a witness here. Deliberately 
I have done that in the interest of time, but what you are 
doing is making an argument. 

Mr. Isserman: The testimony we would have— 

The Court: You have that in. What else? 

Mr. Isserman: I would like to complete my offer if the 
Court would allow me. 

The Court: No, sir. 

Mr. Isserman: I don’t think we have very much further 
to go. 

The Court: No, sir, we are not going any further on 
that. I am going to rule that you have sufficient in your 
offer of proof; four. 

Mr. Isserman: That was on three. 

The Court: Well, then, turn to four. 

Mr. Isserman: Will Your Honor give us a minute? We 
may be able to shorten it. 

The Court: All right. 

Mr. Isserman: I am trying to break down one or two 
things. 
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377 The Court: All right. 

Mr. Isserman: The defendant offers to prove the 
committee is primarily engaged in non-legislative func¬ 
tions which are in effect maintaining a list of individuals, 
which list is compiled without standards- 

The Court: You are summarizing now what you said 
before, sir. 

Mr. Isserman: No, I am not referring to a list but the 
procedure of the committee in compiling that list. It will 
only take a minute. 

The Court: Is that all? 

Mr. Isserman: No, that is a part of it. 

The Court: What you have done is to argue the case 
right straight down through. Many of these documents 
are not material. 

Mr. Horskv: Very well, Your Honor, we will rest on 
that. 

• *•••••**# 

378 The Court: All right. Now, that is what you have 
on the subject of relevancy. 

Now, what have you, Mr. Murray, anything further? 

Mr. Murray: Nothing further. 

The Court: I will rule it is relevant for the committee 
to issue the subpoena to Mr. Marshall and the group to 
bring the documents in. 

I will further rule that the subpoena was not too broad 
in scope because of the limitations that appear on the face 
of the subpoena, and because the Federation was in exist¬ 
ence, according to the evidence before me, only from 1940. 

Now, w’here do we go, sir? 

Mr. Horsky: Your Honor, we are a little at a loss because 
we haven’t had an opportunity to argue this point on which 
you have ruled. We still have some more evidence on 
pertinency which we haven’t put in. 

The Court: What can it be? 
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Mr. Horsky: I indicated this morning that we have a 
list and indicated that the printed material before us 
was similar to— 

The Court: I have received that, sir— 

Mr. Horsky: No. You will recall I said I had to get 
items of proof with reference to pertinency, and one was 
printed material and the other was a witness who 

379 would indicate that the non-printed propaganda ac¬ 
tivities of that organization were no different than, 

and substantially similar in all respects to the printed. 

The Court: You want to show the negative as well as 
the affirmative. We will not duplicate that, sir. 

Mr. Horsky: I was going to have a witness who is famil¬ 
iar with the activities of the organization testify that to 
his knowledge all oral propaganda activities, in a broad 
sense, are no different than all written propaganda activi¬ 
ties. Your Honor obviously doesn’t want all of it, but I 
want some in there in my position— 

The Court: No, sir. I will not hear it. What I have 
done, Mr. Horsky, and I hope you will understand, is this, 
I have tried to let you get in everything which will save 
your points. I hold it was relevant and proper for this 
committee to make the proper inquiry as a matter of law. 
• * #**••*** 

380 Mr. Horsky: We have left out of these offers 
all reference to this organization, at your request. 

Now, are we permitted to call a witness to make offers 
relative to this committee and this organization, and this 
defendant, and these four items? Those have been omit¬ 
ted specifically at your request. 

The Court: All right. Let me ask you would that refer 
to whether or not this organization did, or did not, present 
the documents that were subpoenaed. 

Mr. Horsky: You mean the question of whether or not 
the documents were produced which were subpoenaed? 

The Court: Yes. 
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Mr. Horsky: No, it would not be. 

The Court: What good would it be? What good would 
it be for me to determine? 

Mr. Horsky: When we were making these offers of 
prbof, we have others here in which this defendant or this 
organization were particularly affected or concerned. Mr. 
Murray said we ought not to do that, so we left those out. 
They are concerned with the two items which we call three 
and four. I frankly, myself, did not understand why we 
left them out, but we did leave them out because you so 
ruled, and said we should have a witness on the stand, 
and my question is should we proceed with a witness to 
elicit that? 

The Court: What would that be? 

• ! # • • • • • * • • 

381 Mr. Horsky: This is rather difficult, Your Honor, 
because we did not follow these forms as we went 

along to conform with Your Honor’s wishes, but I am sure 
we can pick up the places rapidly so as to indicate where 
they appeared. 

m ' m • « • • • • • • 

Mr. Isserman: If Your Honor please, in respect to the 
National Federation for Constitutional Liberties we would 
like to have the Court judicially notice that in respect to 
one Clifford McAvoy, and Michael J. Quill, there appears 
in the Congressional Record within the period of this 
committee what purports to be a record of these two indi¬ 
viduals taken from the files of the committee; in the case 
of Mr. Quill that record was put into evidence by Mr. 
Thomas of New Jersey, who was a member of the com¬ 
mittee and who is now its present chairman. 

The Court: What has Mr. Quill to do with either 

382 the Federation or Mr. Marshall? 

Mr. Isserman: In respect to the Federation, Mr. 
Quill is listed several times, first the Conference on Con¬ 
stitutional Liberties in America, that is the Congressional 
Record for August— 



123 


The Court: I don’t understand you. 

Mr. Isserman: I am referring to the Congressional Rec¬ 
ord for February 27, 1946, pages A1064-6. 

383 The Court: No, the substance of it, Mr. Isserman. 
I asked you what relation does Mr. Quill have with 

the federation? 

Mr. Isserman: Following “Quill” under the name or¬ 
ganization is listed “conference on constitutional liber¬ 
ties in America,” the activity is “sponsor.” Under the 
heading “source” “program leaflet,” “Call to a Con¬ 
ference on Constitutional Liberties in America, June 7, 
1940.” 

That is the conference on which the federation was 
formed, and is in evidence before you as one of the items 
which the Attorney General had before him. 

The next item is “National Federation for Constitu¬ 
tional Liberties, Executive Committee, letterhead, July 
3, 1942.” 

In that connection we would like to offer the letterhead 
of July 3, 1942 on which Mr. Quill appears as a member 
of the executive committee together with the contents 
thereof. 

The Court: Of what? 

Mr. Isserman: As the source material of the entry on 
Mr. Quill relating to the organization in this case. 

The Court: Does that say anything about this organi¬ 
zation? 

Mr. Isserman: Yes, this is a letterhead of the organiza¬ 
tion. 

The Court: Let me see it. (After inspecting 

384 paper:) You say the purpose of this letter is what? 

Mr. Isserman: Is to indicate the source material 
of the entry concerning the information on that dossier 
on Mr. Quill put into the Congressional Record showing 
he was labeled as one of its members and activities as sub¬ 
versive. 

• ••••••••• 
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The Court: Do you object? 

385 Mr. Murray: Yes. 

The Court: I sustain the objection. 

Mr. Isserman: May the letter be marked for identifica¬ 
tion? 

(Thereupon the document was marked Defendant’s Ex¬ 
hibit 22 for identification.) 

Mr. Isserman: In connection with the committee rec¬ 
ord of Mr. McAvoy which appears in the Congressional 
Record, August 12, 1946, A5230, there appears another 
entry affecting the National Federation for Constitutional 
Liberties, the activity of Mr. McAvoy with that federation 
is listed as “A signer of appeal on behalf of Darcy (com¬ 
munist).” The source is listed as “Daily Worker, De¬ 
cember 19, 1940.” 

I would like to offer at this time as Defendant’s Exhibit 
23 for identification which is a copy of the material in the 
committee files which would indicate what the appeal 
relative to Darcy was, and is a copy of the appeal and 
the signature of Mr. McAvoy connected with that appeal. 

Mr. Murray: I object. 

The Court: I sustain the objection. You may mark it. 

(Thereupon the document was marked Defendant’s Ex¬ 
hibit 23 for identification.) 

Mr. Isserman: In respect to the entry concerning Mr. 
McAvoy in the same page of the Congressional Record, 
under National Federation for Constitutional Lib- 

386 erties is “Signer of open letter” being the activity 
ascribed to Mr. McAvoy, the publication being a 

booklet, “600 Prominent Americans,” page 25. 

I call the Court’s attention to Exhibit No. 28, which 
is part of Exhibit 13, and offer to prove, if a committee 
witness was called, that this booklet is the booklet re¬ 
ferred to in the Congressional Record at the point indi¬ 
cated. 

The Court: Do you object? 

Mr. Murray: I object to that. 
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The Court: I sustain the objection. 

Mr. Murray: Your Honor, I object to the introduction 
of any evidence as to that individual or any other indi¬ 
vidual, the sole basis of which is that individual’s connec¬ 
tion with this organization. Has Your Honor ruled on 
that? 

The Court: Yes, I sustain the objection. 

Mr. Isserman: In connection with another entry under 
Mr. McAvoy— 

Mr. Murray: I object to it. 

The Court: Is that the same material? 

Mr. Isserman: It is other material along the same line. 
The Court: I sustain the objection on the same basis. 
Mr. Isserman: And in respect to Mr. Quill we have a 
similar compilation in the record and similar material. 

The Court: I sustain the objection. 

• *#••••*•• 

387 Mr. Isserman: There is one other point, we have 
several more, entries of the House Committee and 

the House of Representatives, respectively, of materials 
which the committee had in its files relating to this or¬ 
ganization prior to the issuance of the subpoena in this 
case. We have attempted to introduce today such of 
that material as we had that we knew about, or thought 
Mr. Adamson knew about it. I think it is apparent that 
what the committee did have was relevant and negated 
reasonable belief— 

The Court: I didn’t get it. 

388 Mr. Isserman: Negated reasonable belief, even 
under the privilege by the House to which I called 

your attention yesterday. If Your Honor would rule these 
documents are relevant we would have these documents 
available to complete our record as to what we consider 
is whether the committee did have a reasonable belief on 
everything the committee did have before it, taken as a 
whole, that will negate the belief that the propaganda this 
organization issued was within the Committee’s scope, and 
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I think that would be sufficient for us, to tell the House 
Committee that it is relevant and, therefore, we could 
have copies of it. 

The Court: I will rule it is irrelevant in this case. 

Mr. Isserman: Very well, Your Honor. May 1 call your 
attention, so the record may be complete, to the several 
items to which I have been referring? 

Item 7, this is the subpoena served on both Andrews 
and Stripling, they are identical, and also I call upon 
Chairman Thomas of the committee— 

The Court: I am having difficulty hearing you. 

Mr. Isserman: I am reading from items from the sched¬ 
ule attached to a subpoena served upon Mr. Andrew's, the 
Clerk of the House; Mr. Striping, the clerk of the com¬ 
mittee, and Mr. Thomas, the present chairman of the com¬ 
mittee, and I am requesting the production of Items 7, 
8, and Item 27. [Set forth R. pp. 27, 29-30.] 

The Court: You say Item 7, 8? 

389 Mr. Isserman: 7, 8, 27, 28, wdiich are the items 
which call for the material of the federation in the 
possession of the committee on or before the time that the 
subpoena in this case was issued upon this defendant. 

• *•##••**# 

Mr. Horsky: Do I understand you have ruled on the 
relevance of the documents requested? 

The Court: Yes, sir, also the scope. 

Mr. Horsky: You have ruled on the validity of the sub¬ 
poena so far as its scope is concerned under the Consti¬ 
tution? 

The Court: That’s right. I think that is as far as I 
have gone. 

• ***#•*#*# 

394 Mr. Horsky: For the purposes of clarifying the 
record, I have asked the reporter to mark as De¬ 
fendant’s Exhibit No. 25 for Identification, and Defend¬ 
ant’s No. 26 for Identification, the two offers of proof that 
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we had the colloquy about. I think the record—will not 
be intelligible unless those are identified in some way. 

I just want them to show these are the two items about 
which we talked at considerable length yesterday and 
which you rejected as offers of proof. 

The Court: Very well. 

You haven’t any objection to them? 

Mr. Murray: No, Your Honor. 

The’ Court: So that I may understand what you are 
saying, this is the summary or conclusions which you 
talked about, and then in lieu of that, there were intro¬ 
duced the more detailed proffers. 

Mr. Horsky: That is correct. 

• •••*••*•• 

395 (The two documents referred to were marked 
Defendant’s Exhibits Nos. 25 and 26 for identifica¬ 
tion. 

• •••*••••• 

405 Mr. Horsky: I would like to re-offer Defendant’s 
Exhibits 14 and 16, previously introduced and received 
in evidence before Your Honor in the proceedings out of 
the presence of the jury, to be read to the jury for the pur¬ 
pose of showing the reasons why the defendant took the 
position that he did before the Committee, and including 
a full statement of his constitutional and legal reasons for 
taking the position that he did. 

The Court: I haven’t read those, as you know, Mr. 
Horsky. All I want to ask is—there isn’t any question 
of him saying that he didn’t have the capacity, but simply 
legal reasons and things of that sort? 

Mr. Horsky: Offered for that purpose only. 

The Court: I am allowing you of course, if he said— 
in other words, he is not making any question of not hav¬ 
ing them, in this statement? 

Mr. Horsky: No, that is clear. 

The Court: But he asserted legal reasons, he is assert¬ 
ing legal reasons for not presenting them? 
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Mr. Horsky: That is correct. 

The Court: Have you seen them? 

406 Mr. Murray: I know the substance. 

The Court: I will deny it. 

Mr. Horsky: I should like to move for a judgment of 
acquittal on the grounds which we have already urged 
before Justice Holtzoff, and which are in the record. 

The Court: On your motion for dismissal— 

Mr. Horsky: For acquittal, on the same grounds as were 
in the motion to dismiss. 

Second, on the ground that House Resolution 5, in con¬ 
junction with Section 192 of Title II— 

407 The Court: What? 

Mr. Horsky: Section 192 of Title II. 

The Court: Yes? 

Mr. Horsky: —as construed by the Court, in the light 
of the facts of that case, does not provide the ascertain¬ 
able standard of guilt required by the Fifth Amendment. 

And, three, on the ground that the documents demanded 
by the subpoena were not shown to be pertinent to the 
inquiry, or to the subject-matter committed to the House 
Committee by House Resolution 5. 

The Court: Yes? 

Mr. Horsky: The point that the subpoena was too broad 
is in my motion before Justice Holtzoff, and I will not 
repeat it as a separate item. 

I should also add, finally: 

i Four, that the evidence is insufficient to go to the jury. 
The Court: All right, sir; I will deny it. 

• • 

408 * ‘Defendant's Requests for Instructions to the 

Jury 

409 “(9) If you have a reasonable doubt that the 
Defendant had custody, dominion and control over 
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410 the records called for by the summons or subpoena, 
you must bring in a verdict of not guilty. 

• •«••***** 

“(11) Wilfulness is a state of mind. You must con¬ 
sider the state of mind of the Defendant at the time the 
alleged offense occurred, and you must determine whether 
the Defendant was wilful or not at such time. 

“(12) The absence of wilfulness may be deduced from 
the Defendant’s conduct, from the things he did or said, 
and from all other circumstances which surrounded his 
alleged failure to produce the records called for by the 
Summons or subpoena. 

“(13) In the commission of an offense under the law 
under which the Defendant is charged in this case, wil¬ 
fulness denotes an act done with an evil purpose, without 
justifiable excuse, and withour ground for believing it 
lawful, or conduct marked by careless disregard of whether 
or not one has a right to act. 

“(14) If you believe that the Defendant refused to 
produce the papers or records as charged in the indict¬ 
ment because he had an honest, bona fide belief that the 
Committee on Un-American Activities was acting 

411 beyond its power and in an unconstitutional manner, 
you may consider this fact in determining whether 

or not Defendant’s conduct in such refusal was wilful. 

“(15) If you believe beyond a reasonable doubt that 
the Defendant defaulted in the production of papers or 
records which he was called upon to produce before the 
Committee on Un-American Activities of the House of 
Representatives upon a matter under inquiry by that Com¬ 
mittee, and you do not believe beyond a reasonable doubt 
from all the circumstances before you that such default 
was wilful, you must bring in a verdict of not guilty.” 

• • • #•****• 

420 Argument by Counsel for the Defendant 

Mr. Lester: 

• ••••••••• 
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423 Now, there is one other element of this crime 
which Mr. Murray indicated to you was not in dis¬ 
pute. I agree with him to a large extent that it is 

424 not in dispute, but I am afraid I disagree on some 
other very fundamental matters which he did not 

talk about; that element is whether there were such rec¬ 
ords, whether they were in existence. Now, maybe he 
assumed it, maybe everybody else assumed it, but assump¬ 
tions are not what we convict people on. I do not believe 
that there is any evidence by any of the witnesses, I do 
not believe you will recall any that anybody on this stand 
said that there were such records, and, of course, if there 
not, he could not wilfully default for their non-production. 

He again may try to show and point out some inferen¬ 
tial, circumstantial evidence, but we have in that connec¬ 
tion some talk about the custody— the testimony of Mr. 
Adamson, when Mr. Murray asked him did he claim he 
didn’t have custody of the records. Now, he replied no, 
he didn’t make that claim. That doesn’t answer the ques¬ 
tion on that, but I don’t want to talk about that point of 
custody, only as a suggestion, as about this point that 
maybe there weren’t such records. Mr. Adamson at that 
point, after making the statement, no, he didn’t make 
the claim affirmatively, went on to say what 

425 he meant about it, went on to say that Mr. Marshall, 
the defendant, was the officer responsible in the or¬ 
ganization. Now, assume for the moment that Mr. Mar¬ 
shall clearly admitted that he was the responsible officer 
in the organization, that whatever they had he had control 
of, just assume that for a moment; Mr. Murray may try 
to show inferentially that that shows these were the rec¬ 
ords. It doesn’t show any such thing, because there may 
have been lots of records he had control over, but we don’t 
know whether they were these records or not, and there 
isn’t any testimony, any direct evidence in the record to 
show that they were. 

• ••••••••• 
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429 Mr. Murray: Your Honor, I didn’t want to inter¬ 
rupt Mr. Lester, but be has put me in somewhat of a 

dilemma by claiming at this late hour that the defendant— 
that there were no records, or that he didn’t have custody 
to produce them. I don’t like to refer to the failure 

430 of the defendant to take the stand—of course, I can’t 
do that—but I do propose to argue that if he didn’t 

have custody of those records that the time to argue it was 
then if it was a defense in this case. 

The Court: That is the reason I asked Mr. Horsky when 
he came to the bench about whether there was any ques¬ 
tion that he had custody. 

Mr. Horsky. That is right. It is our position that the 
Government must make out its case; we are not required 
to oppose the Government as to every element of the crime. 

Mr. Murray: I think it is desirable, however, to indicate 
what your defense is. We could have introduced some of 
those decuments. 

Mr. Horsky: We introduced no evidence, Mr. Murray, 
we are resting on your case. You chose to proceed with¬ 
out offering and identifying that transcript at the hearing, 
or calling any of those people present at the hearing. That 
is your business, of course, but I can’t see that we can be 
criticized by saying we failed to put in our case when we 
rested when you concluded. 

The Court: What do you say, Mr. Murray? 

Mr. Murray: I shall answer in my argument in my own 
way. I have no request to make. 

431 Closing Argument of Behalf of the United 

States 

Mr. Murray: 

• • * * • * * • * • 

432 Now, did he produce those records? Do you have 
any doubt that this man did not produce those rec¬ 
ords? Do you think that he produced the records he was 
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called upon for, or do you think from this evidence that 
there is any question whatever that he did not? Do you 
have any doubt whatever that he did not produce them? 
You must have no doubt about that. If he was not the 
man to porduce them, he would have told the committee 
so when he appeared before them and said, “You sent for 
the wrong man.” If that was an organization that did 
not have a list of funds, or a list of contributors, he could 
have said so. If it was an organization that did not dis¬ 
burse funds, and I don’t know of any organization that 
does not, he could have said so then, but he didn’t. Have 
you heard the slightest intimation in this case as to there 
being no records, or this man not having them? 

When you talk about reasonable doubt in a jury trial, 
let’s apply those facts which are general to the 

433 particular facts in this case. This man is entitled 
to a jury trial, and we have made the proof that he 

was summonsed. Mr. Lester doesn’t argue that. He 
attempts to overcome that on what? On the alleged failure 
of the Government to describe to you that which he failed 
to produce before the committee. Now, that issue is not 
the Government’s omission. It is the defendant’s omission. 
He is here charged with that which he could have produced 
and did not produce. 

• ••••••• 

434 So it seems to me in this case perfectly clear. 
Was the man summonsed? There is no evidence 

that he could not have produced. In fact, he admitted he 
was the custodian because to Mr. Adamson he said he 
handled the affairs of the organization. He was the or¬ 
ganization for this purpose, and if he had not been, he 
could have said, and should have said so, and you have a 
right to infer from that failure that he was the per¬ 
son. If a man appears on the stand and is asked for 

435 certain records, don’t you think he is going to say, 
“Your Honor, I don’t have them, and, therefore, 
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can’t produce them.” If a man is called up to this stand 
and asked to produce records and doesn’t produce them, 
you have a right to infer that lie had them and didn’t 
produce them. 

• *# 

438 Mr. Isserman: If the Court please, we have one 
further request for charge before the summation 

closes. It reads as follows: 

That the defendant was not obliged to state on his 
appearance before the committee in response to the sum¬ 
mons or subpoena, unless requested, as to whether or not 
the records called for in the subpoena were in ex¬ 
istence. 

439 The Court: Have vou anvthing to sav about it, 
Mr. Murray? 

Mr. Murray: I object to it. 

The Court: I will deny it. I will take it, but I think I 
will not give it, sir. 

#•# #*##### 

440 The Court: I just want to complete the record, 
so I will deny the last instruction which you gave. 

* • * • •<»#### 

Mr. Isserman: The record does not yet disclose what 
instructions are going to be denied, as stated in chambers. 
Will Your Honor do it at this time? 

The Court: I can’t do it. As I said upstairs, I am going 
to grant many of those, not exactly, but in substance, and 
if, when I get through, you have any exceptions, you may 
come to the bench and call them to my attention. 

• ••*•**##* 

441 Charge to the Jury 

The Court (Keech, J.): Ladies and gentlemen of the 
jury, and alternate juror: It now becomes the duty of the 
Court to instruct you as to the law in the case. In that 
regard you are bound and obligated to follow the rules 



134 


and principles enunciated by the Court as applicable to the 
case on trial. 

The defendant is here on trial under an indictment 
charging him with a violation of Title 2, Section 192, of 
the United States Code. 

The law applicable in this case provides that, and I 
quote: 

‘‘Every person who having been summoned as a wit¬ 
ness by the authority of either House of Congress to give 
testimony or to produce papers upon any matter under 
inquiry before * * * any committee of either House of 
Congress, wilfully makes default shall be deemed guilty 
of a misdemeanor. 

You will notice that the indictment is divided into two 
parts, namely, Count 1 and Count 2. 

Count 2 deals with the defendant’s alleged refusal to 
answer certain questions. As to that count, you are 
advised that the Court has entered a judgment of acquittal. 
When you receive the indictment you will not concern 
yourself with the part deleted in pencil. In other words, 
to repeat to you, your determination will be the guilt 
442 or innocence of the defendant as to Count 1, and 
Count 1, only. 

It is now your duty to determine whether the defendant 
is guilty or not guilty of the charge under Count 1. 

It is my duty to instruct you as to the law applicable to 
this case, and that must govern you in your deliberations 
and in arriving at your conclusion. You are bound 
and obligated to follow the Court’s instructions as to the 
law, but you, members of the jury, are the sole judges of 
the facts, and you must determine the facts for yourselves, 
solely on the basis of the relevant evidence adduced before 
you. 

The Court is permitted to summarize and discuss the 
evidence in order to assist the jury in arriving at its con¬ 
clusions; but, if your recollection of the evidence differs 
in any respect from the Court’s recollection, then your 
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recollection must prevail, because the final decision on the 
facts is entirely within your province, while my instruc¬ 
tions are binding on you only as to the law. 

The fact that a defendant has been indicted and is 
charged with a crime is not in itself to be taken as an 
indication of guilt, and no inference is to be drawn against 
him from that fact, because an indictment is merely the 
machinery and procedure that the law provides for bring¬ 
ing a defendant before the court and placing him on trial. 
That is the only function of an indictment. 

Every defendant in a criminal case is presumed 
443 to be innocent, and this presumption of innocence 
attaches to the defendant throughout the trial. The 
burden of proof is on the Government to prove the de¬ 
fendant guilty beyond a reasonable doubt, and unless the 
Government sustains this burden and proves beyond a 
reasonable doubt that he committed the crime with which 
he is charged, you are to find him not guilty. 

But, you might ask, what is meant by a “ reasonable 
doubt”? It does not mean any doubt whatsoever. Proof 
beyond a reasonable doubt is proof to a moral certainty 
and not proof to an absolute or a mathematical certainty. 
By a reasonable doubt, as its name implies, is meant a 
doubt based on reason, not on any whimsical or capri¬ 
cious conjecture. It is a doubt which is reasonable in view 
of all the evidence. Therefore if, after impartial compari¬ 
son and consideration of all the evidence, you can can¬ 
didly say that you are not satisfied with the guilt of the 
defendant, you have a reasonable doubt. But, if after such 
impartial comparison and consideration of all the evidence 
you can truthfully say that you have an abiding conviction 
of the defendant’s guilt, such as you would be willing to 
act upon in the more weighty and important matters re¬ 
lating to your personal affairs, then you have no reason¬ 
able doubt. 

In determining whether the Government has established 
the charge against the defendant beyond a reason- 


* 
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444 able doubt, you will consider and weigh all the testi¬ 
mony of all the witnesses who have testified before 

you. As you are the sole judges of the facts, so, too, are 
you the sole judges of the credibility of the witnesses. In 
determining whether to believe the testimony of any wit¬ 
ness, and in weighing the testimony of any witness, you 
may consider his demeanor on the stand; his manner of 
testifying; whether he impresses you as having an accu¬ 
rate memory and recollection, and whether he impresses 
you as a truth-telling individual. 

I will interrupt at this point, gentleman, and ask you 
to come to the bench. 

(Counsel approached the Court’s bench and out of the 
hearing of the jury, the following occurred:) 

The Court: Is it your desire that I instruct that no infer¬ 
ence of guilt is to be drawn from the failure of the de¬ 
fendant to take the stand? 

Mr. Horskv: We would rather not. 

The Court: You request that I not give it? 

Mr. Horsky: Yes, sir. 

The Court: All right, sir. 

(Counsel returned to the trial table and the following 
occurred in open court:) 

The Court: The indictment charges the defendant with 
contempt of Congress in wilfully refusing to produce cer¬ 
tain records subpoenaed by a committee of the 

445 House of Representatives. It is alleged that the 
defendant was summoned as a witness by authority 

of the House of Representatives, through its Committee on 
Un-American Activities, which was conducting an investiga¬ 
tion authorized by House Resolution 5 of the Seventy- 
Ninth Congress, adopted January 3, 1945; and that the 
summons directed the defendant to appear and produce 
before the committee certain records, more specifically, all 
books, records, documents and correspondence pertaining 
to the National Federation for Constitutional Liberties 
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relating to the solicitation and disbursement of funds with 
a list of contributors. 

It is further alleged that the defendant appeared before 
the said committee in the District of Columbia on April 
11, 1946, but then and there refused to produce the rec¬ 
ords called for in the subpoena and thereby wilfully made 
default. 

There has been introduced certain evidence with ref¬ 
erence to the various allegations of the indictment. 

The defense has not disputed the allegation that the 
defendant appeared before the Committee on Un-American 
Activities on April 11th or that he failed to produce all 
the papers described in the subpoena addressed to him. 

The Court instructs you as a matter of law that the 
Committee on Un-American Activities of the House of 
Representatives was a validly constituted committee of 
the Congress and was at the time of the defendant’s 
i 446 appearance before it; that said committee had 
jurisdiction over the matters under consideration; 
that the documents requested were pertinent thereto; that 
the committee had a reasonable basis for issuing the sub¬ 
poena in question, and that the subpoena was not unrea- 
1 sonable in requesting the production of the documents 
therein described. 

The Court further instructs you, as a matter of law, that 
the general rule in a criminal case is that a mistake of law 
upon the part of the accused does not constitute justifica¬ 
tion for his acts; that, if he deliberately and intentionally 
commits the prohibited act, it is criminal, regardless of 
his belief that his act was lawful, excepting in cases where 
ignorance of the law may disprove the existence of a re¬ 
quired intent. Ignorance of the law is no bar to prosecu¬ 
tion. In this particular case, you have the right to con¬ 
sider, in the light of all the evidence adduced and the cir¬ 
cumstances which have been presented, whether the acts 
of the defendant were deliberate and intentional. 
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I instruct you that you are not to concern yourselves 
with evidence ruled out by the Court, nor are you to con¬ 
sider colloquies between opposing counsel, or between the 
Court and counsel, as they are not evidence. 

You arc further instructed that the opening statements 
of counsel for the Government and for the defendant, as 
well as closing arguments, are not evidence. 

447 I want to stress two points to you: 

First: Your determination of the guilt or inno¬ 
cence of the defendant must be reached solely on the basis 
of the relevant evidence adduced at this trial, without any 
feeling of emotion, bias or prejudict, without any anger on 
the one hand, and without sympathy on the other. 

Second: The nature of the activities of the defendant, 
or of the organization with which he was connected, is not 
an issue in this case, and it is your duty to entirely disre¬ 
gard any speculation on that subject. The issues which 
you are called upon to determine and the basic elements 
of the offense with which the defendant is charged will be 
defined by the Court. 

It is incumbent upon the Government to prove each and 
all of the essential elements of the crime charged. Briefly 
the elements of this offense are as follows: 

1. That the Chairman of the Committee on Un-Ameri¬ 
can Activities of the House of Representatives caused to 
be prepared a subpoena directing the defendant to appear 
before the Committee and produce the records described 
therein. 

2. That such subpoena was signed by the Chairman of 
said Committee, and was served by a person designated by 
said Chairman by placing the same in the possession of 
the defendant. 

The Court instructs you, as a matter of law, that 

448 personal service of a subpoena of this type is not 
necessary. 

If you find that the Government has proved beyond a 
reasonable doubt that a summons was issued on February 
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5th by the Chairman of the House Committee on Un- 
American Activities, directing the defendant to appear 
before that Committee on February 20, 1946, in Washing¬ 
ton, D. C., and to produce the specified documents; that a 
copy of the subpoena was left at the defendant’s private 
office with his secretary by the investigator authorized by 
the Chairman to serve it; that a telephone conversation 
took place between the defendant’s secretary and the de¬ 
fendant, or between the defendant and the investigator, 
advising the defendant of the subpoena and contents, and 
that the investigator, as a result of such conversation, was 
told to leave the subpoena with the defendant’s secretary, 
and that this was done, and that a photostat copy of said 
subpoena was presented at the hearing by the defendant; 
that the date of appearance was postponed as a result 
of the first conversation with the defendant; that the post¬ 
poned meeting was held in New York on April 8, 1946, 
and was adjourned to reconvene in Washington on April 
11, 1946, with notice to the defendant, then the Court 
instructs, you, as a matter of law, that such facts would 
constitute proper service of the subpoena upon the de¬ 
fendant, and the provision of the subpoena requiring pro¬ 
duction of the records would remain in force on 
449 April 11, 1946, the date of the reconvening period, 
originally set by the subpoena for February 20,1946. 

Going back to an itemization of the elements: 

3. That the defendant had custody of the records sub¬ 
poenaed. 

4. That the defendant, with knowledge that he had been 
served with such subpoena, wilfully made default, that is, 
wilfully failed to produce the records called for by the 
subpoena. 

With reference to the last element, failure to produce, 
the Court calls your attention to the fact that there was 
testimony introduced to the effect that the witness did 
produce certain documents in answer to the subpoena. 
However, there was further testimony to the effect that 
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he did not produce all the records called for by the sub¬ 
poena. 

The Court instructs you, as a matter of law, that a par¬ 
tial compliance with the subpoena does not satisfy the 
statute. The fact that a defendant produces certain docu¬ 
ments does not excise him from producing all the particu¬ 
lar documents that are requested by the subpoena. 

Therefore, if you find that the Government has shown 
beyond a reasonable doubt that certain of the records 
which were subpoenaed were not produced by the defend¬ 
ant, then you may find the defendant guilty, provided you 
find that the Government has proved beyond a rea- 
450 sonable doubt all the other elements I have enu¬ 
merated. 

Several times during this charge I have used the term 
“wilful” or “wilfully.” “Wilful” as used in 2 United 
States Code, Section 192, the section under which the de¬ 
fendant is indicted, means “deliberate and intentional” 
and inadvertence or accidental. Thus, the motive of the 
defendant in failing to comply with the subpoena and his 
reason for such failure are not material, so long you find 
that the defendant did so intentionallv and deliberated. 

* w 

The charge in this indictment, although sometimes re¬ 
ferred to as “contempt,” does not mean a personal ani¬ 
mosity or dislike toward the Congressional Committee or 
any of its members. The charge consists of the elements 
as I have defined them to you. 

If you believe the Government has proved, beyond a 
reasonable doubt, each and all of the elements, as outlined 
and explained, then you must find the defendant guilty. 

If, on the other hand, you believe the Government has 
not proved, beyond a reasonable doubt, each and all of the 
elements, then you must find the defendant not guilty. 

This is a criminal case, therefore your verdict must be 
unanimous. 

Do counsel desire to come to the bench? 
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(Counsel approached the Court’s bench and the follow¬ 
ing occurred out of the hearing of the jury:) 

451 Mr. Horsky: As a matter of procedure— 

The Court: Yes. 

Mr. Horsky: I take it we have an automatic exception 
to the failure of the Court to give all the charges requested? 

Mr. Isserman: To the extent not given. 

The Court: All right, sir. 

Mr. Isserman: Now, the first portion of the charge we 
would like to except to is the charge that a mistake of law 
is no justification, and that regardless of belief the jury 
found that the refusal was deliberate and intentional they 
should convict. 

The second objection is to that portion of the charge 
which states that personal service is not necessary. 

The third objection is the portion in which the Court 
instructs the jury that if they find the facts on service 
as the Court outlined them, to be true, that such facts 
constitute service as a matter of law. 

To that portion of the charge which stated that if the 
jury found that the defendant had custody of the records, 
and that he acknowledged he had been sworn, that the jury 
could find him guilty. I didn’t get that exactly. 

The Court: No, that is not what I said. 

Mr. Isserman: It is one I did not get very clearly. 

The Court: 3. That the defendant had custody of the 
records subpoenaed. 

452 4. That the defendant, with knowledge that he 
had been served with such, subpoena, wilfully made 

default, that is, wilfully failed to produce the records 
called for by the subpoena. 

Mr. Isserman: I think I was confused. 

The Court: Then you are not excepting to that? 

Mr. Isserman: No. 

Then the next, that a partial compliance, as a matter 
of law does not satisfy the statute, we think that charge, 
without further qualification, is erroneous. 
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The Court: Will you state wherein it is erroneous? 

Mr. Isserman: Yes, on the partial— 

The Court: What do you want added? 

Mr. Isserman: We would like to have added that the 
failure to produce the balance of the records was due to 
his deliberate refusal to produce them. That goes again to 
the question of whether the records existed, or not. 

The Court: All right, sir, you have your exception. 

>Mr. Isserman: Also, that portion of the charge to the 
effect that if the jury finds beyond a reasonable doubt that 
certain records were not produced they could find the 
defendant guilty. It is the same portion as the one I just 
read, and finally, as not mine, I think Mr. Horsky has some¬ 
thing else with reference to the definition of wilful. 

Mr. Horsky: To that portion of the charge that 
453 the House Committee was a valid committee of the 
House of Representatives; that it had jurisdiction to 
inquire into the subject matter covered by the subpoena; 
that the documents requested by the subpoena were perti¬ 
nent, and that the subpoena itself was a valid subpoena 
under the statute. 

How about you, Mr. Lester? 

Mr. Lester: I think they have covered it. 

The Court: All right, sir. 

(Counsel returned to the trial table and the following 
occurred in open court:) 

The Court: There being nothing further, ladies and 
gentlemen, you may retire to the jury room and carefully 
and deliberately consider‘this case in the light of the evi¬ 
dence adduced and the instructions the Court has given 
you. 

After reaching the jury room, you will select a foreman 
from among your group, who will represent you when you 
return to the court with your verdict. Your verdict, I 
repeat, will be guilty, or not guilty, as to Count 1. 

You may now retire to consider the case. 

• ••*•***•• 
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454 The Deputy Clerk of the Court: Mr. Foreman, 
has the jury agreed upon a verdict? 

The Foreman of the Jury: We have. 

The Deputy Clerk of the Court: What say you as to 
the defendant George Marshall on the first count of the 
indictment? 

The Foreman of the Jury: Guilty as charged. 

The Deputy Clerk of the Court: Members of the jury, 
your foreman says you find the defendant, George 

455 Marshall, guilty on the first count of the indictment, 
and that is your verdict, so say you each and all? 

(The members of the jury indicated in the affirmative.) 

516 Filed May 14 1948 

Notice of Appeal. 

(Name and address of appellant): George Marshall, 38 
East 57th St., N. Y. C. (Name and address of appellant’s 
attorney): Charles A. Horsky, Union Trust Building, 
Wash., D. C. Offense: violation, Sect. 192, Title 2 U. S. 
Code. Date of judgment: May 14, 1948. Brief descrip¬ 
tion of judgment or sentence: 3 months and $500 fine. 

Name of prison where now confined, if not on bail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

George Marshall 
Appellant. 

C. A. Horsky 
Attorney for Appellant. 

• ••••••••• 
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m. EXHIBITS. 

Government Exhibit No. 1. 

Subpoena. 

Copy 

By Authority of the House of Representatives of the 
Congress of the United States of America 

To the Sergeant at Arms, or his Special Messenger: 

You are hereby commanded to summon George Marshall, 
Chairman, National Federation for Constitutional Liber¬ 
ties, 205 East 42nd Street, Room 1613, New York City to 
be and appear before the Un-American Activities, Commit- , 
tee of the House of Representatives of the United States, 
of which the Hon. John S. Wood is chairman, and to bring 
with you all books, records, documents and correspondence 
pertaining to the National Federation for Constitutional 
Liberties relating to the solicitation and disbursement of 
funds with a list of all contributors, in their chamber in the 
city of Washington, on February 20, 1946, at the hour of 
10:00 A. M. then and there to testify touching matters of 
inquiry committed to said Committee; and he is not to de¬ 
part without leave of said Committee. 

Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Represen¬ 
tatives of the United States, at the city of Washington, this 
23rd day of January, 1946. 

United States 
v. 

George Marshall 
Criminal No. 367-47 


Attest: 


Speaker. 


Clerk. 
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Government Exhibit No. 6. 

Excerpts from Congressional Record, Sept. 7-Sept. 25,1942. 

Excerpt 1 7682 

The Speaker. The Chair thinks the gentleman has pro¬ 
ceeded far enough. 

Mr. Dies. I want to read one more excerpt: 

Federal Bureau of Investigation exposes Dies’ attack on 
1,119 as fake. 

Mr. Speaker, I submit that both of those articles entitle 
me to the floor. 

The Speaker. The gentleman is recognized. 

Mr. Dies. Mr. Speaker, the newspapers of the country 
carried a story on September 3, 1942, to the effect that the 
F.B.I. had exonerated 1,100 Federal employees accused by 
the Committee on Un-American Activities of being linked to 
the Red movement in this' country. I will read some of the 
headlines that appeared in some of the newspapers of the 
country. 

From the New York Times: 

Federal Bureau of Investigation exonerates Federal 
workers accused by Dies. Biddle tells Congress inquiry it 
ordered has brought only 36 employee dismissals. 

In the New York Herald Tribune: 

Biddle clears United States -workers of disloyalty. 

I will not take the time of the House to read the headlines 
that appeared throughout the country. My purpose in 
reading this is to point out the fact that the general impres¬ 
sion was given that our committee had accused 1,124 em¬ 
ployees of being Communists, that the Federal Bureau of 
Investigation had investigated the facts and had found that 
only 2 of them were Communists, and had been dismissed. 

Now, Mr. Speaker, vrhat are the facts? The facts are 
that, under an amendment offered by the gentleman from 
Ohio [Mr. Jones], the House instructed and directed the 
Federal Bureau of Investigation in the following language: 

For personal services in the District of Columbia, 
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$8,750,000, of which at least $100,000 shall be available ex¬ 
clusively to investigate the employees of every department, 
agency, and independent establishment of the Federal Gov¬ 
ernment who are members of subversive organizations or 
advocate the overthrow of the Federal Government, and 
report its findings to Congress. 

The language of this amendment is very clear. What the 
Congress was telling the Federal Bureau of Investigation 
was to investigate the employees of the Federal Govern¬ 
ment, determine who were members of subversive organiza¬ 
tions, and report the facts to the Congress. As a matter of 
course, that mandate implied the necessity of determining 
what organizations are subversive. It was, therefore, in¬ 
cumbent upon the Department of Justice to report the facts 
to this Congress with regard to the number of Federal em¬ 
ployees who belonged to subversive organizations, and the 
names of the subversive organizations. 

1 I shall show you this afternoon that the Department of 
Justice has made no attempt to report these facts. I do not 
attack the Federal Bureau of Investigation because I be¬ 
lieve it is one of the most efficient agencies of this Govern¬ 
ment. I do maintain, however, that the Attorney General, 
by his regulations and instructions in the beginning of the 
investigation, made it impossible for the Federal Bureau 
of Investigation to carry out the mandate of Congress. 

Now, -what did the Attorney General do ? I have the re¬ 
port here of the Federal Bureau of Investigation. When 
the investigation was ordered by the Congress the Attorney 
General issued instructions to govern the F. B. I. in the 
conduct of the investigation. In the instructions he told the 
F. B. I. to forward all complaints to the heads of the employ¬ 
ing agencies and those agencies that wanted the employees 
investigated could then request investigations from the 
F. B. I. The F. B. I. would then, and only then, be au¬ 
thorized to conduct the investigations, and having done so 
it could report the facts without any recommendation. For 
3 months, according to the F. B. I. report, the F. B. I. sub- 
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mitted 1,597 complaints to the heads of the employing agen¬ 
cies and received approximately 193 requests for investiga¬ 
tion. This is important in order to understand the attitude 
of the employing agencies. In the first place, they were the 
men who employed these people in the first instance. They 
were apparently, not anxious to have an investigation. How¬ 
ever, they should have been, because during a critical mom¬ 
ent in our history it had been demonstrated that the Nazis 
had worked through fifth columns, and was it not a matter 
of the greatest interest to the heads of agencies when they 
received 1,597 complaints from the F. B. I. to immediately 
request an investigation of every complaint? But according 
to the F. B. I.’s report they did not receive more than 193 
requests. They therefore lacked jurisdiction to proceed in 
accordance with the mandate of Congress. The Attorney 
General w*as then compelled to modify his order to require 
an investigation in the first instance by the F. B. I. but un¬ 
der the limitations that had been made on the investiga¬ 
tions, the only thing the F. B. I. could do was to submit to 
the heads of the employing agencies, some of whom belong 
to these very same organizations, the information and data 
collected by F. B. I. agents, without any recommendation or 
opinion, and trust to the men who hired these people in the 
first instance to discharge them upon receipt of the informa¬ 
tion from the F. B. I. 

Now", let us understand the attitude of some of these em¬ 
ploying agencies. In 1938, when our committee exposed 
the American League for Peace and Democracy, which had 
approximately 565 Government employees as members of 
the organization, some of the heads of the employing agen¬ 
cies denounced the committee in the press of the country 
and went so far as to say that they were proud of their 
membership in the American League. They defied the com¬ 
mittee. They said they intended to continue their activi¬ 
ties to recruit members for this organization. This was pub¬ 
licly announced at the time by some of the heads of these 
employing agencies. 
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In 1938 our committee had exposed beyond any question 
that the American League for Peace and Democracy was 
dominated and controlled by Communists, and our commit¬ 
tee had also proved, by their own records, that the Ameri¬ 
can League had gone on record in favor of securing posi¬ 
tions for its members in defense industries so that in the 
event of war they could sabotage our war efforts. 

Mr. Speaker, all that the Department of Justice has at¬ 
tempted to do in this report is to create a false impression 
throughout the country—the impression that our committee 
made some charges that were unfounded. I shall show you 
by the confidential memoranda of the Attorney General 
what he should have reported to this House. I have 
a photostatic copy of the confidential memoranda 7683 
which was distributed by the Attorney General to 
the heads of the respective departments, in which he 
branded 12 organizations as Communist-controlled organi¬ 
zations. I shall further make the statement that according 
to the F. B. L’s own report, they did not investigate 1,124 
submitted by us to them, that they actually investigated 
601 and that they received replies from 501; and I here and 
now on my own responsibility make the positive assertion 
that if the subcommittee of the Committee on Appropria¬ 
tions which originated this amendment will subpena the 
records of the F. B. I., they will find that overwhelming ma¬ 
jority of the 601 Government employees were members of 
these organizations. 

<**•**•*##• 

Excerpt 2 7690 

I again mention it briefly that the leaders of the National 
Federation, this organization that has undertaken to indict 
the committee on un-American activities, has had the effron¬ 
tery to write to the Attorney General and demand a grand 
jury investigation of our committee; this organization was 
permitted to picket for 1,500 hours at the White House, to 
do all within its power to sabotage our defense program. It 
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was active in the strikes that were then going on in the de¬ 
fense industries of America. Not one time was the organi¬ 
zation ever prosecuted in the United States. 

The same leaders were also prominent in other organi¬ 
zations; they Avere active in the American Committee for 
the Protection of the Foreign-Born. Among the 78 individ¬ 
uals making up the leadership of the National Federation 
for Constitutional Liberties a majority have also been iden¬ 
tified with the American Committee for the Protection of 
the Foreign-Born. Their leaders have also been active in 
the American Committee for Democracy and Intellectual 
Freedom. I need not go into further details, because, as I 
have said, the Attorney General himself and the Depart¬ 
ment of Justice have confirmed the findings of our com¬ 
mittee in branding this organization as Communist-con- 
trolled. 


Excerpt 3 

American Guardian 

• •••••#*•• 

Total.$3,000 


The owner and editor of the American Guardian, a small 
newspaper published in Oklahoma, is one Oscar Ameringer. 
Ameringer was a member of the national council of the 
American Peace Mobilization. 

American Youth Congress 


Total.$10,250 


Probably no one today will deny the Communist control 
of the American Youth Congress, unless it be a person who 
wishes deliberately to conceal the facts of the matter. Jack 
R. McMichael, national chairman of the American Youth 
Congress, was also national vice chairman of the American 
Peace Mobilization. Joseph Cadden, executive secretary of 
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the American Youth Congress, was also a member of the 
national council of the American Peace Mobilization. Cad- 
den was one of the most active pickets of the White House. 


Farm Research 

• •••***#*• 

Total.$2,500 


The Director of Farm Research, Charles J. Coe, was one 
of the national leaders of the American Peace Mobilization. 
On January 27,1941, Coe signed the “call” for the national 
gathering of the American Peace Mobilization which was 
held in New York in April 1941. 

Farmers Educatio'nal and Cooperative Union of America 


Total.$22,500 


i The following leaders of the Farmers Educational and 
Cooperative Union of America were also national leaders 
of the American Peace Mobilization: Gerald Harris, Ala¬ 
bama Farmers Union; Charles Egeley, Minnesota Farmers 
Union; Clinton Clark, Louisiana Farmers Union; E. H. 
Chrum, South Dakota Farmers Union; H. S. Bruce, Mon¬ 
tana Farmers Union; H. R. Lenox, Ohio Farmers Union; 
Solon Phillips, Pennsylvania Farmers Union. 


Federated Press 7691 

*•*•*•#*#• 

Total.$3,250 


The first manager of the Federated Press was Emil J. 
Costello, a Wisconsin Communist. Costello was one of the 
national leaders of the American Peace Mobilization. Har¬ 
vey O’Connor has also been an active leader of the Feder¬ 
ated Press as well as a member of the national council of 
the American Peace Mobilization. 


Frontier Films 

Total.$6,000 * 
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Frontier Films produced the Communist film Native 
Land, based on Richard Wright’s Native Son. The picture 
featured the Negro actor, Paul Robeson. Both Richard 
Wright and Paul Robeson are prominent Communists and 
both were members of the national committee of the Amer¬ 
ican Peace Mobilization. 


Gerald Harris 

• • • • 

Total.$1,000 


Gerald Harris, Alabama Communist leader of the Farm¬ 
ers International and Cooperative Union of America, was 
a member of the national council of the American Peace 
Mobilization. 

Highlander Folk School 


Total.$2,900 


The Highlander Folk School, located in Tennessee, is 
headed by one James Dombrowski. Dombrowski was in 
close collaboration with the leaders of the American Peace 
Mobilization. Among many other things, he appeared as a 
speaker at one of their national gatherings held in Wash¬ 
ington during the period of the Nazi-Soviet pact. 

International Juridical Association 


Total.$900 


Six of the leaders of the International Juridical Associa¬ 
tion, all members of its national committee, assisted in the 
formation of the American Peace Mobilization. They are 
the following: Edward Lamb, Maurice Sugar, Abraham 
J. Isserman, Pea Hart, Aubrey Grossman, and Irvin Good¬ 
man. These six, while in attendance at the Chicago meet¬ 
ing where the American Peace Mobilization was formed, 
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sent a telegram to the President in which they denounced 
the conscription bill. 

Methodist Federation for Social Service 


• **#•••••* 

Total.$500 


Harry F. Ward is the head of the Methodist Federation 
for Social Service. Ward was not only the national chair¬ 
man of the American League for Peace and Democracy, 
but was also one of the national leaders of the American 
Peace Mobilization. 

National Negro Congress 


• ••• *#•••* 

Total.$10,125 


The chairman of the National Negro Congress, Max 
Yergan, and its executive secretary, John P. Davis, were 
both members of the national council of the American Peace 
Mobilization. 

Southern Conference for Human Welfare 


Total.$1,500 


The present chairman of the Southern Conference for 
Human Welfare, John B. Thompson, was formerly the na¬ 
tional chairman of the American Peace Mobilization. The 
executive secretary of the Southern Conference for Human 
Welfare, Howard Lee, was also a member of the national 
council of the American Peace Mobilization. 

Southern Negro Youth Congress 
July 18,1942.$750 

i Herman Long represented the Southern Negro Youth 
Congress on the national council of the American Peace 
Mobilization. 
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Southern.School for Workers 


Total.$2,000 


The Southern School for Workers is headed by a group 
of radicals most of whom were active in the American 
Peace Mobilization. 


U. S. Week 

*•** **••** 

Total.$6,000 


U. S. Week is an unimportant publication which has faith¬ 
fully followed the line of the Communist Party. In the days 
of the American Peace Mobilization, it went along with that 
particular line of the party. 

• ••• **••*• 

Excerpt 4 

Mr. Dies. Furthermore, Mr. Speaker, when the gentle¬ 
man from Virginia was a candidate for reelection, the Na¬ 
tional Federation for Constitutional Liberties called every 
radio and newspaper in his district 1 week before the elec¬ 
tion in behalf of his opponent. Here is an enormous fund 
of $1,535,000 being used by Gardner Jackson and Jerry 
O’Connell, who is one of the trustees of the will, being used 
for the deliberate purpose of spreading disunity and lies 
throughout the United States and undertaking to blacken 
the name of every Member of Congress who does not meet 
their qualifications of liberalism. 

• ••• •*•••* 

Mr. Speaker, if I can get the time I want to spread all 
these facts before the House. There can be no contradic¬ 
tion of them. Here are the telegrams; here are the photo¬ 
static copies of checks. My only difficulty, as I said, is that 
I have so many records I cannot use them quickly. 

Mr. Speaker, I also ask unanimous consent to place in the 
Record the will of Robert Marshall and the order of the 
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surrogate court admitting it to probate which contains in¬ 
formation that will prove of great value to Members of 
Congress who may be the victims of these organizations in 
the coming elections. 

The Speaker pro tempore. Without objection, the re¬ 
quest is granted. 

There was no objection. 

• ••• #*•••• 

Excerpt 5 7693 

Mr. Smith of Virginia. Mr. Speaker, will the gentleman 
yield? 

Mr. Dies. I yield. 

Mr. Smith of Virginia. The gentleman referred to people 
having sent telegrams to the district of the gentleman from 
Virginia who was a candidate for reelection. 

Mr. Dies. That is correct. 

Mr. Smith of Virginia. I am wondering to which Member 
from Virginia he referred. 

Mr. Dies. I referred to the gentleman from Virginia 
[Mr. Smith], who was opposed in the last primary. This is 
tha way we got the information: The information was ob¬ 
tained from telephone conversations, from the statements 
of editors who were called up from Washington, D. C. Upon 
tracing the calls they were found to be charged to the Na¬ 
tional Federation of Constitutional Liberties. 

Mr. Smith of Virginia. I do not want to interrupt— 

Mr. Dies. I shall be pleased to yield. 

Mr. Smith of Virginia. I just wondered if the gentleman 
could tell me, merely for my own information, what was the 
purport of the telephone calls? 

Mr. Dies. The purpose of them was to oppose the gentle¬ 
man. The purpose of them was that the National Federa¬ 
tion was active in undertaking to defeat the gentleman in 
the last primary election. 

• • • • * * • • • t 


Excerpt 6 


7694 


I now return to the question of the Government officials 
who belong to the Washington chapter of the Committee 
for Democratic Action. I address my remarks through you 
to the representative of the Department of Justice. I pro¬ 
pose to have a show-down on this question. I know that if 
our committee were to subpena the records of the F. B. I., 
if we were to ask the Attorney General to bring the record 
of these 601 cases before us and to make public the confiden¬ 
tial memorandum which I am inserting in the Record, he 
would assert that our committee is prejudiced, that it is not 
a fair and impartial forum before which to go. 

I therefore invite him, and I invite the Subcommittee on 
Appropriations to ask the F. B. I. to bring all of the facts 
and the records before it, also to request of us all our facts 
about these Government employees, and behind closed doors 
sift the evidence and ask the Attorney General why, after 
having branded an organization as Communist-controlled, 
after having gone on record with the assertion that the or¬ 
ganization had been closely observed by the Government 
and that its nature was so plain that few could be misled, 
why it is that having all those facts before him he failed to 
take any action against those employees. 

Mr. Thomas of New Jersey. Mr. Speaker, will the gentle¬ 
man yield? 

Mr. Dies. I yield to the gentleman from New Jersey. 

Mr. Thomas of New Jersey. May it not be true also that 
the Federal Bureau of Investigation submitted more than 
one report to the Attorney General? I mean by that, have 
we not heard that the first report submitted by the Federal 
Bureau of Investigation to the Attorney General was sent 
back with instructions that it be toned down? 

Mr. Dies. That is a very interesting question that the 
subcommittee of the Appropriations Committee should ask 
of Director Hoover, who in my judgment is one of the most 
fearless, efficient, and capable law-enforcement officers in 
the United States. 
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Excerpt 7 7694 

Mr. Dies. Mr. Speaker, remember this, and this is another 
question that I want answered by the Attorney General 
when he appears before the subcommittee of the Appropria¬ 
tions Committee. “Why was it, Mr. Attorney General, 
that PM published your report 5 days before you gave it 
to Congress? You got your $100,000 from Congress, not 
from PM. Who is it in the Department of Justice that de¬ 
livered the facts to this parlor edition of the Daily Worker 
5 days before the Congress of the United States received 
the facts?” I note that Kenneth Crawford, a sponsor of 
the National Federation for Constitutional Liberties, wrote 
the story in PM. 

We present here a tabulation of the Federal Government 
employees wdio have affiliated themselves with the National 
Federation for Constitutional Liberty, or its District of 
Columbia chapter, the Washington Committee for Demo¬ 
cratic Action: 

The National Federation for Constitutional Liberties— 
An Organization of Government Officials. 

Bearing in mind that the Attorney General had branded 
the National Federation for Constitutional Liberties and 
the Washington Committee for Democratic Action as Com¬ 
munist front organizations, and further bearing in mind the 
Attorney General’s statement on the sinister character of 
Communist-front organizations, we are prepared to face 
the seriousness of the fact that the National Federation for 
Constitutional Liberties as it is organized in the District 
of Columbia under the name of the Washington Committee 
for Democratic Action is essentially an organization of 
Government officials. An effective majority of all the offi¬ 
cers of the Washington Committee for Democratic Action 
are on the pay roll of the Federal Government. In other 
words, the individuals who run the organization or at least 
have the power to run it are Federal Government officials. 
Furthermore, the Attorney General has stated in his memo- 
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randum on the Washington Committee for Democratic Ac¬ 
tion that “ample opportunity to observe this affiliation and 
control (referring to Communist affiliation and control) has 
been present throughout the committee’s existence (mean¬ 
ing by committee the Washington Committee for Demo¬ 
cratic Action).” (Parentheses inserted to make the Attor¬ 
ney General’s statement clear.) 

We are faced with the following established facts: 

(1) The National Federation for Constitutional Liber¬ 
ties and its District of Columbia chapter, the Washington 
Committee for Democratic Action, are Communist-front or¬ 
ganizations. The Attorney General has said so, and on the 
basis of overwhelming evidence we concur in the Attorney 
General’s judgment. 

(2) A Communist-front organization is “represented to 
the public for some legitimate reform objective, but actually 
used by the Communist Party to carry on its activities pend¬ 
ing the time when the Communists believe they can seize 
power through revolution.” The Attorney General has 
said so, and on the basis of overwhelming evidence we con¬ 
cur in the Attorney General’s statement concerning Com¬ 
munist-front organizations. 

(3) The National Federation for Constitutional Liberties 
as it is represented in the District of Columbia by the Wash¬ 
ington Committee for Democratic Action is composed of 
an effective majority of Federal Government.employees so 
far as its governing body is concerned. 

(4) The Federal Government employees who constitute 
this effective majority of the officers of the Washington 
Committee for Democratic Action have had ample oppor¬ 
tunity to observe the communist affiliation and control of 
their organization from the very beginning of its existence. 

(5) The foregoing clearly established facts necessitate 
the conclusion that these Federal Government employees 
have assumed the responsibility involved in running a Com¬ 
munist front organization. They and they alone bear this 
responsibility of enabling “the Communist Party to carry 
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on its activities pending the time when the Communists be¬ 
lieve they can seize power through revolution.” 

(6) An investigation has revealed that these Federal 
Government employees who constitute a majority of the 
officials of this communist front organization were still on 
the Government rolls as of September 15,1942. Not one of 
them has been removed by his superiors as a result of any 
investigations by the Department of Justice. 

We present here a tabulation of the Federal Government 
employees who have affiliated themselves with the 
National Federation for Constitution Liberties or its 7695 
District of Columbia chapter, the Washington Com¬ 
mittee for Democratic Action: 

Hugh Miller, chairman of the Washington Committee for 
Democratic Action: Hugh Miller is senior attorney for the 
Bituminous Coal Commission of the Department of the In¬ 
terior at a salary of $4,600. 

Other Communist affiliation of Hugh B. Miller: Leader of 
the American Peace Mobilization. 

Alice Barrows, vice-chairman of the Washington Com¬ 
mittee for Democratic Action: Alice Barrows is educa¬ 
tionalist, specialist in school buildings for the Office of Edu¬ 
cation at a salary of $4,800. 

Other communist affiliations of Alice Barrows: Member 
of the national committee of the American League for Peace 
and Democracy; Chairman of the affairs committee of the 
Washington Branch of the American League for Peace and 
Democracy; member of the Washington Bookshop. 

Harry C. Lamberton, counsel for the Washington Com¬ 
mittee for Democratic Action: Harry C. Lamberton is head 
attorney of the Kural Electrification Administration at a 
salary of $6,500. 

1 Other Communist affiliations of Harry C. Lamberton: 
Chairman of the Washington branch of the American 
League for Peace and Democracy; delegate of the Confer¬ 
ence on Pan American Democracy; member of the Washing¬ 
ton Bookshop. 
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Jay Deiss, member of the executive committee of the 
Washington Committee for Democratic Action: Jay Deiss 
is senior editor writer in the radio and information service 
of the Federal Security Agency at a salary of $4,600. 

Other Communist affiliation of Jay Deiss: Member of 
the Washington Bookshop. 

Milton V. Freeman, member of the executive committee 
of the Washington Committee for Democratic Action: Mil- 
ton V. Freeman is assistant solicitor for the Securities and 
Exchange Commission at a salary of $6,500. 

Eugene C. Holmes, member of the executive committee of 
the Washington Committee for Democratic Action: Eugene 
C. Holmes is consultant in the office of War Information at 
a per diem salary of $10. 

Other Communist affiliations of Eugene C. Holmes: Sec¬ 
retary of the Washington chapter of the League of Ameri¬ 
can Writers; signer of call for the Third American Writers 
Congress; sent letter to the New Masses; member of the 
American League for Peace and Democracy. 

Teresa Liss, member of the executive committee of the 
Washington Committee for Democratic Action. Teresa Liss 
is assistant economic statistician in the Office of Price Ad¬ 
ministration at a salary of $2,600. 

Woodrow J. Sandler, member of the executive committee 
of the Washington Committee for Democratic Action. 
Woodrow J. Sandler is assistant attorney of the National 
Labor Relations Board at a salary of $3,200, on military 
leave since August 22, 1942. 

Other Communist affiliation of Woodrow J. Sandler: 
member of the Washington Bookshop. 

Helen Watman, member of the executive committee of 
the Washington Committee for Democratic Action. Helen 
Watman is law clerk for the Reconstruction Finance Cor¬ 
poration at a salary of $2,200. 

Other Communist affiliations of Helen Watman: member 
of the Washington Bookshop; member of the American 
League for Peace and Democracy. 
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Merle Vincent, former president of the Washington Com¬ 
mittee for Democratic Action: Merle Vincent is director 
of the hearings branch in the Department of Labor at a sal¬ 
ary of $7,250. 

Other Communist affiliations of Merle Vincent: Sent 
greetings to the International Labor Defense; sponsor of 
the Descendants of the American Revolution; speaker for. 
Greater New York Conference on Inalienable Rights; con¬ 
tributor to Equality magazine; temporary chairman of the 
National Conference on Constitutional Liberties in America. 

Gardner Jackson, sponsor of the Washington Committee 
for Democratic Action. Gardner Jackson is principal econ¬ 
omist for the Department of Agriculture at a salary of 
$5,600. 

Other Communist affiliations of Gardner Jackson: Chair¬ 
man of Council for Pan American Democracy; signer of 
Call for American Youth Congress; speaker for Greater 
New York Emergency Conference on Inalienable Rights; 
signer of letter protesting ban on Communists in American 
Civil Liberties Union; speaker for Workers Alliance; mem¬ 
ber of committee of American League for Peace and De¬ 
mocracy ; member of advisory board of Frontier Films; vice 
president of Films for Democracy; sponsor of Consumers 
Union. 

Henry T. Hunt, sponsor of the Washington Committee 
for Democratic Action. Henry T. Hunt is special assistant 
to the general counsel of the Federal Works Agency at a 
salary of $5,600. 

Other Communist affiliations of Henry T. Hunt: Signer 
of letter protesting ban on Communists in American Civil 
Liberties Union; member of the National Committee of the 
International Juridical Association; sponsor of National 
Emergency Conference; chairman of meeting for the De¬ 
scendants of the American Revolution. 

Mary McLeod Bethune, sponsor of the Washington Com¬ 
mittee for Democratic Action. Mary McLeod Bethune is 
director of the Division of Negro Affairs in the National 
Youth Administration at a salary of $6,250. 
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Other Communist affiliations of Mary McLeod Bethune; 
National vice chairman of American League for Peace and 
Democracy; signer of Call for American Youth Congress; 
sponsor of American Committee for Protection of Foreign- 
Born ; sent greetings to National Negro Congress; sponsor 
of Spanish Refugee Relief Campaign. 

George Slaff, sponsor of the Washington Committee for 
Democratic Action: George Slaff is principal attorney for 
the Federal Power Commission at a salary of $6,000. 

Other Communist affiliations of George Slaff: Member of 
the American League for Peace and Democracy, member 
of the Washington Book Shop, member of the Washington 
Committee to Aid China. 

A. C. Shire, sponsor of the Washington Committee for 
Democratic Action: A. C. Shire is director of the technical 
division of the Federal Public Housing Authority at a sal¬ 
ary of $7,500. 

Other Communist affiliation of A. C. Shire: Member of 
the Washington Book Shop. 

E. Franklin Frazier, sponsor of the Washington Com¬ 
mittee for Democratic Action: E. Franklin Frazier is in 
the division of American Negro studies at a salary of $2,400. 

Other Communist affiliations of E. Franklin Frazier: 
Contributor to New Masses, speaker for the Southern Ne¬ 
gro Youth Conference, speaker for the American Youth 
Congress, signer of appeal for Negro People’s Committee 
to Aid Spanish Democracy. 

Robert Morss Lovett, signer of the manifesto of the 
National Federation for Constitutional Liberties: Robert 
Morss Lovett is secretary of the Virgin Islands at a salary 
of $5,800. 

Other Communist affiliations of Robert Morss Lovett: 
Member of the American Committee for Struggle Against 
War, member of the arrangements committee of the United 
States Congress Against War, vice chairman of the Ameri¬ 
can League for Peace and Democracy, contributor to New 
Masses, member of the advisory board of Champion (maga- 
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zine of the Young Communist League), member of the ad¬ 
visory board of the American Student Union, member of the 
advisory board of the American Committee for Protection 
of Foreign Born, signer of the Open Letter to American 
Liberals in Defense of the Moscow Trials, signer of state¬ 
ments released to Secretary Hull under auspices of the 
United American Spanish Aid Committee, member of the 
national committee of the Student Congress Against War, 
member of the National Committee for Defense of Political 
Prisoners, signer of Call to the National Writers’ Congress, 
signer of letter protesting ban on Communists in the Ameri¬ 
can Civil Liberties Union, contributing editor of Soviet Rus¬ 
sia Today, member of the national advisory board of the 
American Youth Congress, sponsor of the Emergency Peace 
Mobilization which launched the American Peace Mobiliza¬ 
tion, sponsor of the Mother Bloor birthday celebration, di¬ 
rector of the American Fund for Public Service (better 
'known as the Garland Fund), sponsor of the National 
Student League, member of the All America Anti-Imperia¬ 
list League, member of the National Committee to Aid 
Striking Miners Fighting Starvation, member of the na¬ 
tional committee of the Friends of the Soviet Union, mem¬ 
ber of the National Committee to Aid the Victims of Ger¬ 
man Fascism, sponsor of the Chicago Workers Theater, 
member of the National Mooney Council of Action, presi¬ 
dent of the Federated Press League. 

William Pickens, signer of the manifesto of the National 
Federation for Constitutional Liberties on behalf of the 
1 Communist leader, Sam Darcy. William Pickens is princi¬ 
pal securities promotion specialist for the Treasury De¬ 
partment at a salary of $5,600. 

Other Communist affiliations of William Pickens: Vice 
chairman of the American League Against War and Fas¬ 
cism ; contributor to New Masses; speaker for the Medical 
Bureau and North American Committee to Aid Spanish 
Democracy; speaker for the United American Spanish Aid 
Committee; sponsor of the Greater New York Emergency 
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Conference on Inalienable Rights; sponsor of the American 
Committee for Protection of Foreign-Born; sponsor of the 
Spanish Refugee Relief Campaign; speaker for the United 
States Congress Against War; sponsor of the American 
Committee for Democracy and Intellectual Freedom. 

Edward Scheunemann, member of the executive commit¬ 
tee of the Washington Committee for Democratic Action: 
Edward Scheunemann is now assistant attorney in the Den¬ 
ver office of the Office of Price Administration at $3,800 per 
annum. He was an attorney for the National Labor Rela¬ 
tions Board up until June 16,1941. On that date he trans¬ 
ferred to the United States Housing Authority and was em¬ 
ployed there until February 26, 1942, at which time he 
moved over to the Office of Price Administration. 

In the foregoing tabulation, we have listed only those who 
have publicly associated themselves with the National Fed¬ 
eration for Constitutional Liberties or its District of Co¬ 
lumbia chapter, the Washington Committee for Democratic 
Action. We have not gone into the question of the rank- 
and-file membership of the organization with a view to 
determining how many Federal Government employees are 
in the organization. We have reason to believe that the 
number of such rank-and-file members is large. Our com¬ 
mittee obtained a membership list (not a mailing list) of 
the old American League for Peace and Democracy which 
revealed that 563 Federal Government employees were on 
the membership rolls of that Communist front organization. 
We know that a substantial number of these went over to 
the Washington Committee for Democratic Action 
when the American League for Peace and Democracy 7696 
was dissolved. We know further that some 300 Fed¬ 
eral Government employees were actively affiliated with the 
American Peace Mobilization during the early part of 1941, 
and we have reason to believe that most of the adherents to 
that Communist front organization later became active in 
the Washington Committee for Democratic Action when 
the American Peace Mobilization withdrew its picket line 
from the White House. 
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We assert positively on the basis of the evidence in our 
possession that there are now several hundred Federal Gov¬ 
ernment employees affiliated with the Washington Commit¬ 
tee for Democratic Action. 

i Despite the facts which we have presented on the subject 
of Federal Government employees who are prominently 
identified with the Washington Committee for Democratic 
Action as officers and sponsors, and despite that fact that 
we have sufficient evidence to lead us to the conclusion that 
at least several hundred Federal Government employees are 
now affiliated with the Washington Committee for Demo¬ 
cratic Action, the Attorney General’s recent report to the 
Congress failed utterly to transmit any information what¬ 
soever concerning the extent to which this Communist front 
is operating among, and by the aid of, employees in the 
Federal Government. 

#•#•** • • • • 

Excerpt 8 

Furthermore, in reply to the statement of the Attorney 
General in which he castigated us throughout the country 
for occasioning so much inconvenience to the F. B. I. during 
this critical time when their attention was absorbed by more 
important questions, and he went to some length in his re¬ 
port for the benefit of newspaper consumption to empha¬ 
size that the results were so disappointing that it was only 
a waste of the people’s money and a waste of the F. B. I. 
time. 

• •••*• •••• 

Excerpt 9 7697 

Mr. Dies. Well, I do not know that. Mr. Speaker, I want 
now to place in the Record some telegrams because the evi¬ 
dence that I am submitting is not evidence that can be 
laughed off. They cannot escape the responsibility of this 
thing by saying that Martin Dies is indulging in conclu¬ 
sions, and I shall read to you from some telegrams, and 
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ask you to place your own interpretation upon them. Imme¬ 
diately after the original pamphlet was issued on February 
9, attacking our committee as friends of the Axis Powers— 
and I am going to deal with that if I may have your indul¬ 
gence, in a few moments—here is a telegram which I wish 
to read and put in the Record: 

National Federation for 
Constitutional Liberties, 

Washington, D. C. 

Assuming you are addressing pamphlet envelopes to Con¬ 
gressmen and Government officers. Telegram received from 
Eleanor Roosevelt saying, “It is a very good pamphlet.” 

Morris. 

That telegram, dated February 11, 1942, refers appar¬ 
ently to the pamphlet issued on February 9, 1942, by the 
National Federation for Constitutional Liberties, and en¬ 
titled “Pro-Axis Leanings of the Dies Committee Hinder 
U. S. War Effort.” 

I read that, Mr. Speaker, to show the activities engaged 
in by the National Federation. Here are other telegrams, 
and I ask unanimous consent, Mr. Speaker, at this point to 
place in the Record a total of eight telegrams in connection 
with my remarks. 

The Speaker. Without objection, it is so ordered. 

There was no objection. 

New York, N. Y., February 11, 1942. 

National Federation for Constitutional Liberties, 

1400 L St. NW., Washington, D. C.: 

Assuming you are addressing pamphlet envelopes to Con¬ 
gressmen and Government offices. Telegram received from 
Eleanor Roosevelt saying, “It is a very good pamphlet.” 

Morris. 
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New York, N. Y., December 26, 1941. 

President Franklin Delano Roosevelt, 

Washington, D. C.: 

Browder Christmas clemency urged as symbol Ameri 
can justice. 

New York Office, National Federation of 
Constitutional Liberties, 

Howard Matson, Regional Director. 


New York, N. Y., January 23, 1942. 

Chairman, Testimonial Dinner to Anna Pennypacker, 
Rittenhouse Square Hotel, 

Philadelphia, Pa.: 

I deeply regret that illness has kept me away from your 
dinner tonight. I would be grateful if you would convey my 
sincere respect to Miss Pennypacker for the outstanding 
work she has done in the field of civil liberties. 

Howard Matson, 

, Regional Director, National Federation 

for Constitutional Liberties. 


New York, N. Y., October 28, 1941. 

George Croom, 

831 Northwest Eighth, *• 

Oklahoma City, Okla. 

Please inform by return wire collect whether you can file 
federation brief amicus on Monday, November 10. Impor¬ 
tant that we have exact date of filing so that publicity can 
be arranged. 

Lucy Strunskv, 

National Federation for Constitutional 
Liberties, 1123 Broadway, New York 
City. 
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New York, N. Y., February 19,1942. 

Milton Kemnitz, 

National Federation for Constitutional Liberties, 

1400 L St. NW., Washington, D. C.: 

Can you, through Congress of Industrial Organizations 
sources, muster American Federation of Labor support 
against Dies resolution. Opinion here indicates it is essen¬ 
tial in order to defeat resolution. 


Lucy, 

National Federation for Constitutional 
Liberties. 


New York, N. Y., August 25, 1941. 

Morton Witkin, 

President, Board of County Commissioners, 

City Hall, Philadelphia, Pa.: 


I implore you not to weaken the base of our democracy 
by denying the ballot to minority parties. 


Lucy Strunsky, 

New York Secretary, National Federation 
for Constitutional Liberties. 


New York, N. Y., August 27,1941. 

National Federation for Constitutional Liberties, 

1410 H Street NW., Washington, D. C.: 

Rush special delivery 500 letterheads needed for mailing 
on Oklahoma. 


Lucy. 
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New York, N. Y., December 23,1941. 

Senator Frederick Van Nuys, 

Chairman, Senate Judicial Committee, 

Senate Office Building, Washington, D. C.: 

Urge you strongly oppose Dies amendments to H. R. 6269 
which would create disunity and destruction of morale nec¬ 
essary for our war effort. We agree with Chairman Sum¬ 
ners that passage of this legislation would constitute a bill 
of attainder, thus violating basic constitutional liberties. 

National Federation for Constitutional 
i Liberties, 

1123 Broadway, New York City 

*•*•*# • • • • 

Excerpt 10. 7698 

It is to be deplored that there has ever arisen any mis¬ 
understanding between our committee and the Attorney 
General. For months our committee has pursued tJie policy 
of refraining from public hearings. We have done so ad¬ 
visedly because we did not want to embarrass the F. B. I. 
in the prosecution and apprehension of saboteurs and spies. 
I have not attacked any of the Government officials, yet 
only a few weeks ago the Secretary of the Interior with 
the venom which is characteristic of his whole makeup in 
an article branded me in the most insulting terms that any 
man could use. 

What was the occasion, Secretary Ickes, for you to brand 
me? I have supported the war effort. I have voted 100 
percent for every measure designed to uphold the Presi¬ 
dent in the conduct of the war and in his foreign policy. 
Even the Coordinating Committee on Democratic Action 
was compelled to write me a letter giving me a record of 
100 percent on my foreign policy and preparedness votes. 
Why should you, Mr. Ickes, at a time when America is 
clamoring for unity when we face a grave danger to our 
whole country, when our freedom is in jeopardy, when 
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President Roosevelt needs us all—he needs Martin Dies, 
of Texas, and he needs every Members of this Congress, 
and he needs every man and every woman in all this broad 
land—why is it that you undertake to slander my name and 
to create impressions that are erroneous throughout the 
land? Certainly not to aid the war effort; certainly not 
because you are displeased with how I voted, for I cast the 
vote when only by 1 vote the measure carried, the vote that 
enabled our Army to go on; and I cast, as the gentleman 
from Alabama has cast, 100 percent votes for the purpose 
of sustaining the dignity and honor of this country. I do 
not mean to imply that those who voted the other way were 
guilty of anything that was wrong; they followed their con¬ 
science and their conviction. 

What I am trying to emphasize is that if we are going 
to have unity in this country then the executive department 
must meet us halfway; the executive department must co¬ 
operate with us, and it is certainly no cooperation when 
Secretary Ickes in a column brands me in the most vicious 
terms. It is certainly no attempt to attain unity when the 
Attorney General, Mr. Biddle, goes out of his way in order 
to attack our committee and try to investigate us so that 
Congress will not continue us. It is certainly no part of 
unity for the Attorney General absolutely to ignore the 
mandate of Congress, for all the Congress asked him to do 
was to give the names of the members of the subversive 
organizations, tell who the subversive organizations were. 
If he had lived up to the mandate it would have been em¬ 
barrassing, perhaps, politically, because he would have had 
to say: “We have investigated 601 and found that 575 are 
members of subversive organizations, and here are the sub¬ 
versive organizations. ’ 1 Had he said that it would have 
confirmed what our committee said in 1938 and what they 
ridiculed in the press and through their speeches. That 
would have been the courageous and statesmanlike thing to 
do. Instead, here was a golden opportunity: “We will ask 
the committee to give us any information they have. If 
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the committee shows a spirit of cooperation by submitting 
it to us then we will issue instructions that will limit the 
F. B. I. so they cannot give the facts to the American peo¬ 
ple and then we will come out and report on dismissals.” 
Congress said nothing about dismissals in the first place. 

Mr. Attorney General, do you think that a man who be¬ 
longs to these organizations is a fit person to pass on the 
question of whether his comrades should be dismissed? 
Oh, in your report very generously and impartially—and I 
do not have time to read the exact language but you can 
verify my statement—the Attorney General said that since 
there were some of the employees who were themselves the 
employing agency he recognized it would not do for them 
to pass on their own cases, so in those cases the matter was 
submitted to the Attorney General.- While the Attorney 
General relieved'those men from the great embar¬ 
rassment of passing on their own cases he did not 7699 
relieve them from passing on the cases of men they 
solicited to join the organizations. That is a complete 
farce, a farce that no one can deny. 

Think of it. We have been accused of pursuing undigni¬ 
fied methods; we have been said to be a committee of politi¬ 
cians that did not conduct the investigation in a judicial 
manner; yet here is a representative of the judiciary, the 
law-enforcement body of our land, who makes a farce of an 
investigation that the Congress gave him $100,000 to con¬ 
duct. For is it not a farce for a man to pass on whether or 
not someone is qualified to be in the Government when that 
man himself belonged to the organization and when, ac¬ 
cording to the testimony before us, in many instances the 
man himself solicited the membership? 

I submit these facts to the House so that the Members 
may have them clearly and beyond any question. Mr. 
Speaker, there is a great deal more material I wish I had 
the opportunity to present to the House, but to do so would 
trespass too much upon your kindness and take advantage 
of your indulgence. 
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In conclusion, however, I wish to say that our committee 
—and I think I am authorized to speak for them—working 
in complete harmony with men of different political views, 
is seeking to do everything that we can to cooperate with 
this administration in the difficult task of protecting our 
internal security. We have issued no statements; none of 
us has made any speeches for a long time; every effort has 
been made by us to show a spirit of cooperation and help¬ 
fulness, and if the executive department of this Govern¬ 
ment will demonstrate the same attitude, together we can 
render a great service to this country. To the Members of 
this House w’ho have stayed so loyally with our committee 
through its trials and tribulations, through the period in 
which we have been grossly misrepresented by a set of 
people whose design is to stop this committee so that they 
can have their foundations, so that they can blacken the 
Members of Congress, so that they can intimidate people, 
who want to have a free hand so they can organize innum¬ 
erable organizations with high-sounding titles to stir up 
racial and religious hates, who want to have a free hand to 
commit slander and libel with impunity in the United 
States, may I say, Mr. Speaker, those people would like to 
see this committee discredited; they would like to see its 
life terminated, for they realize that as long as this com¬ 
mittee is in existence with the power of subpena, the power 
to obtain the telegrams and to keep constantly in touch with 
the various shades, movements, and changes that are going 
on from time to time among all subversive elements, it is 
the one serious obstacle in their way. 
#•••••* • • • 
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Filed Jun 30 1948 
Defendant’s Exhibit No. 4 
Pamphlet 

CONSCRIPTION AND CIVIL LIBERTIES. 

An Analysis of the Burke-Wadsworth Bill. 

• •••••• • • * 

National Federation for Constitutional Liberties, 

1410 H. St. N. W., Washington, D. C. 

• •••••• • • • 

Reprinted from 4 

International Juridical Association Monthly Bulletin 

August 1940 

foreword. 5 

We reprint the following article because we regard con¬ 
scription as the major civil liberties issue currently facing 
the American people. This article helps to clarify a prob¬ 
lem seriously muddied by the press. Its distribution there¬ 
fore, becomes a significant public service. 

Conscription would mean the end of civil liberties for 
millions of our people as military tribunals replace the 
courts and juries of the traditional American system and 
its guarantees of the rights of the individual. More im¬ 
portant, the adoption of compulsory military training 
would introduce dangerous major steps in the direction of 
fascist control over the entire life of the community and 
especially over the labor movement. 

Proposals for adopting conscription other than the 
Burke-Wadsworth Bill discussed in this pamphlet are now 
being presented as substitutes in Congress. Any such pro¬ 
posal, the Maloney substitute for instance, which adopts the 
principle of compulsory military training, is equally dan¬ 
gerous to the continuance of American democracy. As 
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such, all of these proposals must be vigorously resisted 
—now! 

Reverend Owen A. Knox, 
Chairman. 

• «••••• ••• 

The Burke-Wadsworth Conscription Bill. 7 

No recent proposal for government action calls more 
urgently than does the Burke-Wadsworth Selective Service 
Bill for full public understanding of its terms and implica¬ 
tions. In periods of war this country has experienced the 
operation of drafts. This is the first time that it is faced 
with even the serious possibility of peace-time conscription. 

The Burke-Wadsworth Bill has gone through extensive 
revision since its introduction. The alterations, however, 
have not affected its basic outline, which bears a marked 
resemblance to the Selective Service Act of May 18, 1917. 
The resemblance is perhaps fortunate since it makes pos¬ 
sible a fuller advance understanding of the probable opera¬ 
tion of the Bill if it be passed. 

The Bill was originally introduced in the Senate by Sen¬ 
ator Burke and in the House by Representative Wads¬ 
worth. The Senate Bill has undergone successive revisions 
in the Military Affairs Committee and has finally been ap¬ 
proved by that body. The changes were apparently very 
largely concessions to increasingly vocal popular opposi¬ 
tion to the Bill. Any return, therefore, to the full sweep 
of the original proposal is unlikely, either in the House or 
the Senate. The significance and outlook of the Bill, how¬ 
ever modified, can best be appreciated in the light of some 
understanding of its original terms and subsequent modi¬ 
fications. 

• •••••• • • • 

conclusion 26 

Apart from an examination of the details of specific pro¬ 
posals, peace-time conscription presents to America for 
consideration a host of imponderable problems. Minds at 
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conflict on defense needs are in agreement in their regret 
at a mounting popular tension which has produced disturb¬ 
ing trends in local vigilantism and government lawlessness. 
Minds at conflict on defense needs are in agreement in their 
recognition that forces which have always fought against 
labor and social legislation have returned to battle with a 
new technique, under a new banner, and with far greater 
danger of success. 

1 What contribution to the growing tension will be made 
by a proposal to place registration cards in the hands of 
twelve million men? What dangers to free public discus¬ 
sion and to a sane national temperament are inher¬ 
ent in the injection of the virus of the martial spirit 27 
into the current of peace-time life? What economic 
dislocation will flow from the periodic withdrawal of vast 
bodies of America’s most effective manhood from produc¬ 
tive work? Since the armament and related industries are 
to be shielded from these dislocations and the damaging ef¬ 
fects concentrated on the production of consumer goods, 
what consequences are in store for the country’s standard of 
living and for the level of labor’s real wages? 

The answers that suggest themselves convey implications 
which cannot without earnest deliberation be accepted. The 
strongest ramparts of democratic defense are inevitably 
idealogical. It is scarcely conceivable that defense interests 
are properly served by peace-time regimentation destruc¬ 
tive of confidence in American democracy. Those were ap¬ 
parently the thoughts of President Wilson when he said 
in a message to Congress on December 8, 1914: 

“It is said in some quarters that we are not prepared for 
war. What is meant by being prepared? Is it meant that 
we are not ready upon brief notice to put a nation in the 
field, a nation of men trained to arms ? Of course we are not 
ready to do that and we shall never be in time of peace so 
long as we retain our present political principles and insti¬ 
tutions. And what is it that is suggested that we should be 
prepared to do? To defend ourselves against attack? We 
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have always found means to do that, and shall find them 
whenever it is necessary without calling our people away 
from their necessary tasks to render compulsory military 
service in time of peace. We have never had and while we 
retain our present principles and ideals we never shall have 
a large standing army. We will not ask our young men 
to spend the best years of their lives making soldiers of 
themselves.” 

Defendant’s Exhibit No. 5 

National Federation 
fob 

Constitutional Liberties 


ACTION LETTER. 

Subject : Burke-Wadsworth Compulsory Military Training 
Bill. 

Analysis : 

1. Peace time conscription, if not unconstitutional, is un¬ 
precedented in American history. Conscription, always 
abhorrent to free men, is in itself a negation of democracy. 
In peace time it becomes little more than involuntary servi¬ 
tude. 

2. Every male citizen or non-citizen from 18-64 must reg¬ 
ister—this in effect extends the principle of the alien regis¬ 
tration act to citizens. 

3. Any man 21 to 45 may be taken from his job and re¬ 
quired to take one year’s military training.- There is no 
effective guarantee in the bill that he will get his job back. 

4. Pay $21.00 per month (below average CCC and relief 
allowances.) 

5. Since draftees can be exempted on the basis of their 
being engaged in work essential to national defense, the bill 
will discriminate unfairly against the unemployed and can 
be used against such workers as militant unionists. 
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Situation : 

There is a grave danger that the bill will be passed 
quickly. The only thing that has delayed it has been the 
beginning of a popular campaign against it. If Senators 
and Congressmen are flooded with expressions of opposi¬ 
tion there is a real opportunity to defeat the bill. 

Action : 

Organize a wire and mail campaign immediately, getting 
individuals and organizations to: 

1. Wire or write their own Senators, Senate Office Build¬ 
ing, Washington, D. C., demanding that they oppose the 
Burke-Wadsworth Bill or any other compulsory training 
bill in peace time. 

2. Wire or write Rep. Andrew J. May, Chairman, House 
Military Affairs Committee, House Office Bldg., Washing¬ 
ton, D. C., demanding that his Committee oppose the Burke- 
Wadsworth Bill. 

3. Wire or write the Congressmen in Washington from 
their district. 

• •••••* • • * 

Defendant’s Exhibit No. 6 
Pamphlet 

WITCH HUNT, 1941, HITS GOVERNMENT WORKERS 

• #*•••# • • • 

Prepared by 

National Federation for Constitutional Liberties. 

***•••# • • * 

‘‘If federal, state or municipal employees are to 1 
become mere timid cogs in a wheel of political con¬ 
formity, then something both essential and unrecoverable 
has gone out of America. Once the fountainhead of our po¬ 
litical life is poisoned with fears and undemocratic subser¬ 
vience, is it reasonable to expect that the liberties of the 
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, ordinary citizen will not soon become similarly contami¬ 
nated?”—Edwin S. Smith, Member National Labor Rela¬ 
tions Board. 

***•••* ••• 

Democracy begins at home. Unless it does, the 3 
invocation of “democracy” in connection with what¬ 
ever cause means only windy phrasemaking. 

Government, therefore—federal, state, and local—must 
treasure as the apple of its eye democracy for its own 
workers. Otherwise, a “democratic” government becomes 
a mockery of itself. 

Thousands of government workers today have reason to 
question the sincerity of their government with regard to 
practical application of democratic principles. Govern- 
i ment workers find their democratic rights challenged by 
the very forces which theoretically guarantee those rights. 

This is a grave matter at any time, but especially so in a 
period when every government effort is concentrated on 
national defense. The neglect or wilful disregard of demo¬ 
cratic rights for government workers can only play havoc 
with morale in the public service. Further, the denial of 
Constitutional rights to government workers carries an 
ominous echo—with almost every industry involved in the 
national defense, how long will the rights of other citizens 
be safe? And finally, is government willing to set an ex¬ 
ample which will open the floodgates against Constitutional 
liberties by private employers? 

The Promise. 

As late as January 6, 1941, the President listed “The 
preservation of civil liberties for all,” as one of “the sim¬ 
ple and basic things that must never be lost sight of. 
i Not long ago the Attorney General of the United States 
gave public recognition to the danger of an attack on pop¬ 
ular rights by unscrupulous, reactionary, or overwrought 
i persons who—under the pretext of “national emer- 
! gency”—label as subversive all views with which 4 
they disagree. 
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The Attorney General instructed a conference of United 
States Attorneys to exercise extreme care in protecting the 
spirit as well as the letter of American civil liberties, espe¬ 
cially in the prosecution of so-called “subversive activi¬ 
ties.” Warning that such cases are dangerous to civil 
liberties because of the absence of definite standards as 
to what constitutes “subversive activity”, the Attorney 
General said: 

“We should prosecute any and every act of violation, but 
only overt acts, not the expression of opinion or activities 
such as the holding of meetings, petitioning Congress, or 
the dissemination of news or opinions.” 

No one in authority in government has questioned the 
rightness of these -words. They express the elementary 
concept that in a democracy no person shall be punished 
unless he has broken the law. They contain the minimum 
guarantee of civil liberty. President Mitchell of the United 
States Civil Service Commission recently echoed them, tell¬ 
ing the National Institute of Municipal Law Officers that 
the Commission’s policy would be: 

“To carry out the intention of Congress (in the enforce¬ 
ment of the Hatch Act) fully and impartially, by rigid 
prosecution -where necessary, but at all times with due 
regard for civil rights and, of course, due process as guar¬ 
anteed by the Constitution.” 

The prosecution of so-called “subversive activities” on 
any other basis than that laid down by the Attorney Gen¬ 
eral and the President of the Civil Service Commission 
must necessarily result in “witch hunts” and the destruc¬ 
tion of the democratic process. It is useless to call for 
unity in the defense of democracy if the defense program 
itself is made a pretext for suppressing democracy. 

The Fulfillment. 

Despite the words of its officials, the democratic govern¬ 
ment of the United States is now engaged in a deliberate 
effort to undermine the civil rights and liberties of 
its own employees. Here are the facts: 5 
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1. Compiling the Blacklist. 

Blacklists used to be a favorite device of anti-union em¬ 
ployers, in the days before the Wagner Act. An employer 
would get the word around that Joe Brown was a union 
man, and Joe couldn’t work at his trade any more. Up to 
the beginning of the present national emergency, the fed¬ 
eral government—enforcing an enlightened federal labor 
policy—had sharply reduced this cruel and anti-democratic 
practice. 

But the blacklist is back with us, only now it is being 
used by the federal government against its own employees. 
It is a growing list of people who, because they dare to ex¬ 
ercise their Constitutional rights, are in bad with the boss. 

The Dies Committee leads off: The most glaring exam¬ 
ple of the blacklist in the government service is the tech¬ 
nique by which the Dies Committee seized the mailing list 
of the new defunct American League for Peace and De¬ 
mocracy and proceeded to try to make government employ¬ 
ment impossible for persons whose names appeared on it. 
Note that it has never been claimed that membership in 
that organization was illegal. At the time of the seizure 
the President of the United States called it a “sorbid pro¬ 
cedure”, but the Dies Committee has nevertheless waged 
a ruthless campaign of persecution of those whose names 
were listed, demanding their discharge from government 
jobs. The pressure is still on. 

• •*•••# • • • 

In one way or another, the Dies Committee, the 10 
Civil Service Commission, and the FBI have com¬ 
piled and are compiling an imposing list of government 
employees whom they have marked for the axe. The rea¬ 
son? Any one of a number of reasons. “Radicalism” 
means all things to all men. The victim is a union member, 
his friends are “pro-labor”, he wants the country to re¬ 
main at peace, or the boss doesn’t like him. In the name of 
national defense he is listed for discharge. 
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2. Persecutions Officially Approved . 

The practices which have just been described are not 
isolated instances of bad administration. They are the ex¬ 
pression of a deliberate, integrated policy through which 
federal agencies, using the national emergency as a pre¬ 
text, are engaging in a drive against the civil rights of fed¬ 
eral employees. 

*•**••* 

3. Removal of Government Employees — 1941 Model . 13 

We have shown the steps in the development of the black¬ 
list. We have shown that this anti-demcoratic practice is 
the expression of a deliberate official policy. Now we 
shall briefly describe two concrete instances of the fruition 
of that policy, the discharge of two government employees 
in the “modern manner/’ 

The Margaret Ostrov November Case. 

On January 17, 1941, Mrs. Margaret Ostrov November 
was discharged from employment in the War Department 
after three and a half years of continuous employment dur¬ 
ing which her work had been consistently superior, result¬ 
ing in successive efficiency ratings of “excellent”, “very 
good”, and “excellent”. 

*•••••* • • * 

The Julius Schlesinger Case'. 16 

1 On January 27, 1941, Julius Schlesinger was discharged 
from his job at the Office of Production Management. The 
next day the Civil Service Commission informed him that 
he had been barred from the Government service for “ap¬ 
parent unsuitability for Government employment, as re¬ 
vealed by investigation.” 

Prior to his discharge Schlesinger was required to sub¬ 
mit to interrogation, without notice as to either the pur¬ 
pose or scope of the investigation. His questioning took 
place behind locked doors. He was required to answer 
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under oath but was denied the elementary right to receive 
a transcript of his testimony. Despite the investigator’s 
failure to supply Schlesinger with a copy of his statement, 
Schlesinger noted from memory the following questions 
which were asked him: 

The Washington Committee for Democratic Ac- 22 
tion emphatically agrees that loyalty to the United 
States should be a condition of Government employment. 
But the standard of loyalty asserted by the Commission in 
this letter is so incapable of definition that it is no stand¬ 
ard at all. 

It is a serious matter to be thrown out of work and stig¬ 
matized as disloyal to the United States. Since the loyalty 
of the most patriotic civil servant can be ‘‘questioned” by 
any personal enemy, crackpot, or fanatic, it is essential 
that “doubt or suspicion” as to loyalty be resolved accord¬ 
ing to some reasonably definite standard. 

The people’s representatives in Congress have declared 
that Government employment shall be closed to members 
of political parties or organizations which • advocate the 
overthrow of our Constitutional form of government in 
the United States. Without any warrant in law the Com¬ 
mission has substituted a much more drastic criterion of 
loyalty—a criterion which invites persecution for holding 
opinions and engaging in legitimate activities, and which 
is so vague that no person, however loyal, is immune from 
removal under it. 

The most appalling aspect of Schlesinger’s case, how¬ 
ever, is the charges upon which the Commission bases his 
removal. Although the Commission is willing to blast the 
career and reputation of a loyal Government worker upon 
the basis of these charges, it is unwilling to stand squarely 
behind them. The Commission’s own uncertainty and 
doubt as to their adequacy is demonstrated by its liberal 
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use of such terms as “allegedly”, “suspected”, “regarded 
as”, “tendencies”, and “leanings”. 

• 1 • • * • • # • • • 

The Washington Committee for Democratic Ac- 24 
tion is resolved that this Witch Hunt must stop. 

The Committee has gone into action in defense of civil 
rights of Government workers. It has undertaken the de¬ 
fense of Margaret Ostrov November and Julius Schles- 
inger. 

The Committee is prepared to investigate and defend the 
cases of other Government workers who may be subjected 
to infringement of their basic American rights. 

The National Federation for Constitutional Liberties has 
offered its resources in enlisting nation-wide support for 
the protection of the rights of Government workers. 

All individuals and organizations devoted to the preser¬ 
vation of our democratic liberties are urged to cooperate. 

• • • • • • * • * 

Defendant’s Exhibit No. 8. 

BILL OF RIGHTS DAY 
1791-1941. 

1 On this, the 150th anniversary of the Bill of Rights, our 
freedoms are threatened as never before in our history. 

Today our lives, our fortunes, our stature as free men, 
all are jeopardized before the shot and shell of fascist guns. 

Only those who founded our Nation faced travail and 
danger such as we face today. Yet those patriots never 
faltered. Still living are the words of Thomas Paine: 
“Those who expect to reap the blessings of freedom, must, 
like men, undergo the fatigues of supporting it.” 

Today, we enjoy the blessings of freedom because others 
bore the fatigues of supporting it. Today, our turn has 
come to take our places in the long line of those valiant 
fighters who have valued freedom above all else that life 
could hold. 
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Already strong blows have been struck for us in many 
parts of the world, for every blow against the Axis is a 
blow in our defense. 

Now we Americans join directly in the struggle. 

On this anniversary of our charter of freedom, let us ' 
fight, as our forefathers fought, that the blessings of free¬ 
dom may remain ours—and be extended, in victory, to all 
the peoples of the earth. 

National Federation for Constitutional Liberties 

1400 L Street, Northwest, Washington, D. C. 

1123 Broadway, New York City. 

Filed June 30 1948 
Defendant’s Exhibit No. 9. 

Pamphlet 

KEEPING ELECTIONS FREE 

A Model Election Law 

The Committee on Free Elections 

100 Fifth Avenue, New York City. 

The Committee on Free Elections 2 

is a sub-committee of 

The National Federation for Constitutional Liberties. 

Table of Contents. 3 
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A Model Election Law Providing Methods for the 
Nomination of Candidates for Public Office.12 
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A Summary of Requirements to Qualify for a Place 


on the Ballot in Each State. 17 

I. Keeping Elections Free. 5 

Will You Vote as You Please in 1942? 


In view of the many obstacles placed in the path of free 
elections by state statutes in the past decade, the many and 
varied attacks on rights of franchise during the 1940 presi¬ 
dential campaign, and the legislative attacks on free elec¬ 
tions in many states in 1941, you may well ask yourself the 
following questions: 

Will your party or candidate be on the ballot in the Con¬ 
gressional elections in 1942 or in the presidential election 
in 1944? Will you be able to vote as you please in these 
elections? 

These questions have profound importance. The right 
to vote as you please is fundamental to citizenship in a 
democracy. 

The Committee on Free Elections was established by the 
National Federation for Constitutional Liberties to help 
protect the right of new parties and minority parties to 
place their candidates on the ballot and to protect the rights 
of citizens to vote as they please. We publish this report 
to indicate to the citizens of America the legal technicalities 
that must be guarded against if your party or candidate 
is to be on the ballot in the future. 

Wherever a political party is prevented from appearing 
on the ballot, free elections are endangered. They cannot 
be said to exist if the voter is arbitrarily restricted to a 
choice between the candidates of only two parties. The 
right to vote as you please exists only if you can choose 
among all parties, all candidates, and all issues. 

Have We Got Free Elections? 6 

The election laws in the various states differ as to techni¬ 
cal requirements that must be complied with to get a can- 



185 


didate on the ballot. But for the most part they follow a 
general pattern. The law generally contains a definition of 
the term “political party.” Application of the term is 
based on the number of votes received in the last election. 
Such parties usually are required to nominate their candi¬ 
dates by primary elections or conventions. Nominations by 
new parties, minority parties and independent groups are 
then provided for. Such nominations, as a rule, must be 
made by petitions bearing a given number of signatures. 
In some states they may also be made by conventions. In 
some states the term “political party” is not defined and 
in these the practice is for all organized political parties to 
nominate their candidates by the same method. This situ¬ 
ation exists in Alabama, Georgia, South Carolina, Tennees- 
see and other states. 

With respect to the methods provided for the nomination 
of candidates by new and minority parties, the laws vary 
as to the manner of calling conventions, the number of dele¬ 
gates required at conventions, the number of signatures re¬ 
quired on nominating petitions, the time set for filing nom¬ 
inating petitions, the form of such petitions, and numerous 
other aspects. In these variations, the obstacles placed in 
the path of free elections are to be found. 

• *#**•* * • * 

The Need For Reform 8 

The history of the struggle for the right of franchise in 
the United States is as old as the republic. In the early 
periods of our history the right to vote without property 
qualifications constituted the basis of this struggle, fol- 
, lowed by many years of agitation for women’s right to 
vote. The story of the fight for franchise rights for the 
Negro people is another long chapter in the history of the 
fight for the ballot, which, even today is being waged 
against the poll tax and other such discrimination in the 
South. 

• •••••• • • * 
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II. A Model Election Law. 9 

Its Purposes. 

The general purposes of requirements for the nomina¬ 
tion of candidates for public office are that a party which 
polls the number of votes required in order to gain recogni¬ 
tion should participate in primary elections in order to 
insure the greatest amount of democracy in the selection 
of candidates, and that a party that does not gain such 
recognition must prove a certain support among the elec¬ 
torate, through the signing of nominating petitions, to war¬ 
rant it being on the ballot. Otherwise, if any and all politi¬ 
cal groups could be on the ballot without fulfilling any re¬ 
quirements, the ballot would be cluttered up, and the public 
expenditures for elections would be unreasonably in¬ 
creased. 

The problems inherent in the various laws can be stated 
as follows: 

• • • * • • • • • * 

III. Appendix. 17 

Summary of Requirements to qualify for a Place on the 
Ballot in Each State 

The following summary of the election laws in the vari¬ 
ous states is by no means a complete analysis of the law in 
each state, but rather presents the highlights of the require¬ 
ments to quality for a place on the ballot. In view of the 
many amendments proposed to the elections laws during 
1941, additional requirements may already have, or may in 
the near future, be appended to those indicated in this sum¬ 
mary. There are also some states in which other statutes 
or judicial decisions, not necessarily relating to the elec¬ 
tion law, may have the effect of barring a minority party 
from the ballot. 

Alabama—Any party may nominate candidates by means 
of a caucus, a mass meeting, a convention or a primary 
election. The choice is left to the party. An independent 
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candidate for state wide office may be nominated by a peti¬ 
tion containing 300 signatures of qualified voters. Alabama 
is an open ballot state. Every ballot is numbered, and the 
ballot number is entered in the registry book next to the 
voter’s name. 

• • • # • • • * 

Illinois—An “established political party” in Illi- 19 
nois is one that polled 5% of the total vote cast for 
Governor at the next preceding election. All other parties 
and new parties are required to file nominating petitions in 
order to qualify for a place on the ballot. Prior to 1931 
such nominating petitions were required to contain 1,000 
signatures to nominate candidates for statewide office. In 
1931 this provision was suddenly amended to require 25,- 
000 signatures. Again in 1935 the law was amended, this 
time to require that among the 25,000 signatures there be 
at least 200 signatures from each of at least 50 counties of 
the state. Any elector of the estate who votes in the pri¬ 
mary election of any “established political party” is pre¬ 
cluded from signing minority or new party nominating pe¬ 
titions, and if he does sign, his signature is not to be 
counted. 

*#**•#••** 

New Jersey—To obtain recognition as a “politi- 24 
cal party” 10% of the total vote cast at the next pre¬ 
ceding election must be polled. Other parties may nomi¬ 
nate candidates by petitions bearing signatures equal in 
number to 2% of the vote cast at the next preceding election 
(approximately 36,000 signatures), except that when the 
nomination is for a state-wide office no more than 800 signa¬ 
tures shall be required. 

• ••••••••* 

Wyoming—The election statutes of Wyoming de- 30 
fine a “political party” as one which polled for its 
representatives in Congress at least 10% of the total vote 
cast at the next preceding Congressional election. Any po- 
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litical organization which did not poll 10% of the total vote 
cast may nominate candidates either by means of a conven¬ 
tion, or by means of a petition containing at least one hun¬ 
dred signatures for a candidate for state-wide office. The 
1941 legislature enacted a statute barring from the ballot 
parties advocating overthrow of government by force and 
violence. 

****••••** 

Organize for Free Elections. 

Free elections can be maintained only through organiza¬ 
tion of the voters in support of them. Great reforms have 
succeeded in the past, even in periods of reaction, when the 
people have been organized and informed. Organize and 
establish committees on Free Elections in your state, in 
your community, in your organizations. Communicate with 
the Committee on Free Elections of the National Federa¬ 
tion for Constitutional Liberties. Send us your questions 
•and reports of violations of election rights. Urge the pas¬ 
sage of the model law, stop further undemocratic encroach¬ 
ments on existing law. 

The Committee on Free Elections calls on you to help 
save the elective franchise, and to maintain the right to 
vote as we please and for whom we please. 

**•*•*••#* 
Defendant’s Exhibit No. 11 

ACTION LETTER 

National Federation for Constitutional Liberties. 

May 7, 1941 

Subject: Geyer-Pepper Anti-Poll Tax Bill. 

Background: Eight Southern states make the payment 
of a poll tax a requirement for voting. The taxes range 
from $1 to a possible maximum, in one state, of $36. As a 
result 75% of the people in the South are barred from the 
ballot box. 
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The effects of the poll tax system for the people are made 
plain in Congress. Hobbs (Wiretapping Bill), Cox, Vin¬ 
son, Smith Sumners (Anti-Strike Bills), Woodrum (WPA 
feet), had no opposition in the decisive Democratic Pri¬ 
maries, and less than 17% of the people voted in the gen¬ 
eral elections. The national average was 42%. 

Special Actions for National Antir-Poll Tax Week—May 
11 - 18 . 

(1) Secure Petitions, stamps and buttons from National 
Anti-Poll Tax Week Committee, 414 Exchange Building, 
Birmingham, Alabama. 

(2) Arrange to have a local clergyman or some other 
prominent citizen make a radio speech—write the Federa¬ 
tion for a prepared 15-minute speech. 

(3) Hold a mass meeting—have minister preach on poll 
tax—write for material. 

Two years ago, at the request of the Southern Confer¬ 
ence for Human Welfare, Representative Lee E. Gayer, of 
California, instroduced a bill in Congress to prohibit' the 
poll tax in federal elections. More than 250 organizations 
have since endorsed the bill, among them the AFL, CIO, 
Railroad Brotherhoods, National Farmers Union, NAACP, 
Colored Voters League, YWCA, and others. The Gallup 
Poll indicates that 63% of the people throughout the coun¬ 
try are opposed to the poll tax. 

Present Situation: The House Bill, HR 1024 has been 
referred to the Judiciary Committee where it has been 
buried for the last two years. The chairman is Hatton 
Sumners, of Texas (Poll tax). Last spring, a sub-com¬ 
mittee held hearings on the bill, and not one witness op¬ 
posed it. The hearings, in an unprecedented action by 
Chairman Francis Walter, D., (Pa.), were never printed 
because he did not want to “propagandize the country 
against the poll tax”. Efforts are being made to discharge 
the committee from consideration of the bill, so that it will 
be brought to a vote. The signatures of 218 Congressmen 
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on Discharge Petition No. 1 are needed. Senator Claude 
Pepper, of Florida, introduced the bill, S 1280, in the Sen¬ 
ate. It has been referred to the Judiciary Committee 
headed by Frederick Van Nuys of Indiana. Hearings have 
been scheduled. 

Action: 1. Write your Congressman to sign Discharge 
Petition No. 1 for the Anti-Poll Tax Bill. 

2. Write Hon. Frederick Van Nuys urging that he report 
S 1280 favorably. 

3. Write Hon. Francis E. Walter to demand that he print 
the hearings on the bill. 

4. Pass resolutions in your organizations on behalf of 
the bill. 

• ••••••••• 

Defendant’s Exhibit No. 12 
ACTION LETTER 

National Federation for Constitutional Liberties. 

Subject: Cooperation with the President’s Committee 
on Fair Employment Practice. 

Background: With the defense boom came an increase 
in the popular demand that job discrimination against Ne¬ 
groes, the Jewish people, and the foreign bora be ended. 
On June 25, 1941, President Roosevelt issued an executive 
order establishing a Committee on Fair Employment Prac¬ 
tice to receive and investigate complaints of discrimination 
because of race color, creed, or national origin. 

The President appointed the following as members of the 
Committee: Mark F. Ethridge, of Louisville, Kentucky, 
Chairman; Philip Murray, President of the CIO; William 
Green, President of the AFL; Milton P. Webster of Chi¬ 
cago ; Earl B. Dickerson of Chicago; David Saraoff, Presi¬ 
dent of the Radio Corporation of America. The Commit¬ 
tee appointed Lawrence Cramer as Executive Secretary 
and Eugene Davidson and G. James Fleming as field rep¬ 
resentatives. 




I Significcmce: Chairman Ethridge, outlining the purpose 
of the Committee, said: “To finish the tremendous pro¬ 
duction task we have set ourselves, we must use all qualified 
labor, regardless of race, creed, color or national origin.... 
From a practical standpoint—that of getting the job done 
—discrimination against loyal and qualified workers for 
any reason is stupid. From the standpoint of democratic 
aims, it is unforgivable. . . If we are to keep men free, we 
must take positive steps to widen the base of democracy at 
home while we help to defend it abroad.” 

Present Situation: The Federation and other organiza¬ 
tions interested in civil rights have been asked especially 
to assist by: 

1. Written Complaints: Reporting instances of discrim¬ 
ination in the form suggested on the enclosed sheet. 

2. Hearings: Gathering information about discrimina- 
I tion and presenting it at a Committee hearing. Hearings 

are being held in Los Angeles; they will be held in New 
York City next, and in other large cities shortly thereafter. 

i Action: 1. Make a survey of job discrimination in your 
community or state. 

2. Assist the person discriminated against in the prepa- 
i ration of a letter of complaint containing the information 
! required on the enclosed sheet. Send one copy to the Com¬ 
mittee, Social Security Bldg., Washington D. C., and an¬ 
other copy to the Federation. 

3. If you find extensive discrimination, notify the com¬ 
mittee and the Federation that you want a hearing. 

i 4. Through the press, leaflets, speakers at meetings and 
in other ways, notify the public generally of the President’s 
policy and of the existence of the Committee so that the job 
, of stamping out discrimination may be given the maximum 
aid possible.' 
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Defendant’s Exhibit No. 13 (Comm. Exhibit 12) 
i ACTION LETTER 

National Federation for Constitutional Liberties. 

Subject: Two Negroes Killed, 100 Face Frame-Up in 
Tennessee Lynch Wave. 

In Columbia, Tenn., a 19-year old Negro veteran came to 
the defense of his mother who was assaulted by a white 
shopkeeper during an argument. The white man suffered 
slight cuts. A lynch mob gathered, bent on getting the 
Negro vet. Alarm spread through the Negro community 
and a group of Negroes gathered to defend themselves 
against invasion. While police and deputy sheriffs de¬ 
scended with riot and machine guns. Shots 'were fired. Ten 
■were wounded and wholesale arrests were made. All Ne¬ 
gro homes were sacked in a search for weapons. State 
militiamen poured in and, according to the ‘‘Maury Demo¬ 
crat,” Columbia weekly, “blasted a number of buildings 
Occupied by Negro business establishments with machine 
guns and rifles”. Homes were shot into, business places 
smashed up and looted. Negroes were forbidden to leave 
their homes and mass arrests continued. Two Negroes 
were shot to death in the sheriff’s office when one of the 
arrested allegedly grabbed a gun. 

As protests against this lawlessness poured into Nash¬ 
ville and Washington, federal District Attorney Horace 
Frierson, a native of Columbia, assured Washington that 
no violation of the federal civil rights statute had taken 
place. The report had hardly been made when the two kill¬ 
ings occurred in the sheriff’s office. The 101 arrested Ne¬ 
groes are charrged with crimes ranging from disorderly 
conduct to attempted murder. Some face prison sentences 
up to 21 years. Their fate is in the hands of a typical all- 
white grand jury. 
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Defense Funds Urgently Needed. 

NFCL immediately dispatched to the scene, 
Samuel L. Neuburger, civil liberties defense 
attorney, as part of a national defense cam¬ 
paign which it has launched. Assistance to 
the defendants and mobilization of national 
support is essential. 

Rush defense funds to: 

National Federation for Constitutional Liberties, 

205 East 42nd Street, New York 17, N. Y. 

NFCL attorney on the scene states white persons aiding 
Negroes are now being rounded up; some Negro defen¬ 
dants may be released to facilitate frame-up against the 
rest. 

Action: 1. Wire President Harry S. Truman, White 
House, Washington, D. C., and Attorney General Tom 
Clark, Department of Justice, Washington, urging immedi¬ 
ate federal intervention to prevent further loss of life and 
violations of civil liberties. Also wire Gov. Jim McCord, 
Nashville, Tenn., demanding action against lynch mob, and 
release and protection of Negroes. 

2. See that similar wires are sent by organizations and 
individuals in your community. Please send us report of 
your campaign, and copies of communications. 

• •••••••*• 

Defendant’s Exhibit No. 13 (Comm. Exhibit 18) 
ACTION LETTER 

National Federation for Constitutional Liberties 

Subject: Increased National Support Needed on Mrs. 

Recy Taylor Case 

Background: On September 3, 1944, in Abbeville, Ala., a 
young Negro mother, returning as usual from Sunday eve¬ 
ning church service, was forced by six white men into a 
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car, taken to a remote place, raped repeatedly, returned 
naked to tlie vicinity of her home. 

Although the driver of the car was found, after a search 
by Mrs. Taylor’s father and the Deputy Sheriff of the area, 
and put in jail, questioned and named the others involved, 
he was released the next day. The Grand Jury met on Oc¬ 
tober 9, heard the testimony of Mrs. Taylor, but did not 
indict the men involved. 

Unequal Justice: Whereas many Negro men, particularly 
in Southern States have been jailed for long terms and some 
even “railroaded” to a quick death simply on rumors of 
“raping a white woman”, the crime against Mrs. Taylor 
was permitted for weeks to go unchallenged. No serious 
investigation was made by the proper authorities, and an 
atmosphere of subtle terror in the area kept persons from 
even giving medical assistance. 

Finally, thinking church, civic and union leaders in Ala¬ 
bama, assisted by such organizations as the Southern Con¬ 
ference for Human Welfare (with headquarters in Nash¬ 
ville, Tenn.) set on foot a move to bring Mrs. Taylor’s at¬ 
tackers to justice. They pointed out that anything less than 
thorough investigation and proper punishment for such a 
crime would be unequal justice, and a dangerous perver¬ 
sion of America’s basic ideals. They were joined by out¬ 
standing individuals throughout the nation, many of whom 
have formed a special Committee for Equal Justice For 
Mrs. Recy Taylor, of which Miss Henrietta Buckmaster and 
the Rev. B. C. Robeson are co-chairmen. 

1 Some Steps Forward: In response to mounting demands 
for action and equal justice, from Ala. citizens and organi¬ 
zations, supported by a growing number in other states, 
Gov. Chauncey M. Sparks of Ala. promised a fair and 
thorough investigation. However, six months after the 
attack, with the attackers known to all in the vicinity, there 
are no positive results from the Governor’s office; this is 
not in line with usual policy in a Southern state when a 
white woman is reported raped. 
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Action: The enclosed leaflet gives further details about 
the case, lists many of the sponsors, and outlines specific 
action needed. Please take the necessary action today. You 
will help secure equal justice for Mrs. Recy Taylor, and 
help guarantee that un-American double standards of jus¬ 
tice, and pro-fascist actions wherever they occur in our 
country, are ended. 

• *•#*#•••* 
Defendant’s Exhibit No. 13 (Comm. Exhibit 22) 

ACTION LETTER 

National Federation for Constitutional Liberties 
Subject: New Injunction Wave Aimed at Labor’s Rights. 

Background: The courts were long used openly against 
striking workers. By means of injunctions, prohibiting 
picketing and other legitimate activities of labor, issued at 
the employer’s request, courts tied the unions’ hands. 
Strong public reaction against this unfair situation led in 
1932 to the passage of the Norris-LaGuardia Anti-Injunc¬ 
tion Act. 

Injunction Weapon Revived: In the past few months, 
there has been a brazen reversion to the use of the courts in 
an effort to smash strikes. Anti-labor injunctions have been 
issued against many striking unions. In this period, the 
United Electrical, Radio and Machine Workers of America 
(CIO) has been the victim of more court injunctions than 
any single union has suffered since the infamous days of 
the railroad strikes. At this moment, UE has injunctions 
issued against it in Philadelphia (Westinghouse); Bloom¬ 
field, N. J. (W & General Electric); Schenectady, N. Y. 
(GE); Newark, N. J. (W); Jersey City (W); Bridgeville, 
Pa. (GE); Cleveland (W & GE); Los Angeles (U. S. Mo¬ 
tors). Injunctions are now pending against UE Locals in 
Philadelphia (GE); Pittsfield, Mass. (GE); Bridgeport, 
Conn. (GE); Pittsburgh (W); and Fort Wayne, Ind. (GE). 
UE Took Precautions: Prior to the strike last January, 
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TIE Locals approached management offering to issue union 
passes to essential employees in order to safeguard and 
maintain equipment and property. Thousands of mainte¬ 
nance and protection employees, both union and non-union, 
were authorized by the union to cross the picket lines in or¬ 
der to safeguard the plants. Because of these precautions, 
the strikes have been notable for their peaceful and orderly 
picketing. 

Provocation Admitted: Even after agreeing to a system 
of union passes the companies have incited their supervis¬ 
ors and others to break through the picket lines without 
using the passes preliminary to a back-to-work movement. 
These provocations, admitted to by Company employees, 
are designed to provide an excuse for the anti-labor use of 
the courts. They follow upon refusal by both GE and West- 
iiighouse to recognize the present national wage pattern as 
set by presidential policy, government fact finding boards 
and settlements in other disputes in both their own and 
other industries. Not injunctions, only a willingness on the 
part of both management and labor to bargain will settle 
the present disputes. 

Action: 1. Write Westingliouse Electric Company, 306 
4th Ave., Pittsburgh 30, Pa., and General Electric Com¬ 
pany, 1 River Rd., Schenectady, N. Y., urging that they 
drop their union-smashing injunction campaign and bar¬ 
gain in good faith. 

2. Visit representatives of Westinghouse and GE in your 
community asking them to notify the company that the 
community is in arms against the use of injunctions. If 
there is a struck plant in or near your community, arrange 
to serve as a community observer during picketing. 

3. Write Sen. James E. Murray, Chairman, Senate Com¬ 
mittee on Education and Labor, Washington, D. C., urging 
defeat of the Case anti-labor bill to set aside the Norris- 
LaGuardia Anti-Injunction Act and approval of the Kil¬ 
gore Resolution to investigate the corporation conspiracy 
against labor. (Watch for coming Action Letter on this 
subject). 
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Defendant’s Exhibit No. 13 (Comm. Exhibit 23) 
ACTION LETTER 

National Federation for Constitutional Liberties 

November 13,1945 

Subject: Serious Danger of Immediate House Action on 
Anti-Labor Bills. 

The legislative drive to crush labor reaches a peak in the 
nation’s Capitol this week. Coming to the floor for a vote 
from the reactionary Rules Committee are three measures 
intended to destroy workers ’ rights: 

1. The Gwynne Bill (H.R. 2788 ) provides a one year stat¬ 
ute of limitations “for the recovery of wages, penalties and 
other damages, actual or exemplary, pursuant to any law 
of the United States.” This vicious legislation would place 
the one year limitation on suits under the Wage-Hour Act, 
the Wagner Act, the Walsh-Healy Law—under all federal 
laws benefiting workers. It is patently discriminatory be¬ 
cause it places no such limitation on businessmen and other 
citizens who sue under federal statutes. This bill was 
okayed by the Rules Committee on May 2nd for early 
House action. 

2. Hobbs Bill ( H.R . 32). Disguised as an anti-racketeer¬ 
ing act, the bill provides for a twenty year jail sentence and 
$10,000 fine for any person or persons who through intimi¬ 
dation or by threat of violence interfere with interstate 
commerce. This section is intended to place in the hands 
of reactionary courts who have often interpreted peaceful 
picketing as intimidation, the power to jail and fine all 
pickets, break up all picketing and destroy the workers’ 
right to strike. 

Another section defines extortion as obtaining of prop¬ 
erty with consent “under color of official right”, which may 
be interpreted by courts as outlawing the union shop since 
collection of dues could be held to be extortion. Sam Hobbs, 
an Alabama poll taxer, makes no bones that the bill is di- 
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reeled at labor, claiming he is against “labor racketeers.” 
It strikes at the heart of all labor activity. 

3. Arends-Smith-Connolly BUI ( H.R . 3937). The bill 
amends the old Smith-Connolly Act to eliminate the strike 
vote provision. It outlaws all labor political activity, mak¬ 
ing it illegal for labor to collect and use any funds for inde¬ 
pendent political action. It goes far beyond the old Smith- 
Connolly provision barring contributions by unions to cam¬ 
paigns, taking away all rights to use any funds in any man¬ 
ner to advance union political interests, in primary as well 
as final elections. 

A second section takes away collective bargaining rights 
for one year from any union which strikes when its con¬ 
tract provides a no-strike clause and allows union treas¬ 
uries to be raided in civil suits for damages. Destined to 
cause a wave of strikes against inclusion of no-strike pro¬ 
visions in contracts, the section goes farther than any anti¬ 
labor law yet proposed in destroying collective bargaining 
and the rights of workers. 

Action : 

1. Wire or write your Congressman today to vote against 
all three measures. 

2. Send similar communications to Majority Leader John 
W. McCormack and Minority Leader Joseph W. Martin, 
Jr., House Office Bldg., Washington, D. C. 
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Defendant’s Exhibit No. 13 (Comm. Exhibit 29) 

Outstanding Citizens and Organizations Protesting the 
Ousting of Dr. Homer P. Rainey as President of the 
University of Texas. 

Signers of Statement Issued by: 

Academic Council of the 

National Federation for Constitutional Liberties 
205 East 42 Street, Rm. 1613 New York 17, N. Y. 

We believe that the dismissal of Dr. Homer P. Rainey 
as President of the University of Texas is a serious blow 
to the University of Texas, to intellectual freedom and aca¬ 
demic standards in our country, and to the fundamental 
democratic concepts for which our country is fighting today. 

Dr. Rainey’s dismissal is a threat to the independence 
and intellectual honesty of every educator and every edu¬ 
cational institution. 

We urge you to use every resource at your disposal to 
secure the prompt reinstatement of Dr. Rainey as Presi¬ 
dent of the University of Texas, and to insure reorganiza¬ 
tion of the Board of Regents to more truly reflect the demo¬ 
cratic aspirations of the people of Texas and to consist of 
men and women of vision, and clear understanding of the 
role and nature of education in a democracy. 

We press these views upon you because we sincerely be¬ 
lieve that this situation at the University of Texas has im¬ 
plications far beyond the borders of that state. It affects 
the welfare of the nation. Furthermore, we feel an obliga¬ 
tion to America’s men and women on every fighting front 
who are making such sacrifices to guarantee democratic be¬ 
liefs, to insure that the forces of bigotry and reaction do 
not make inroads in our American life. 

[Note : 23 pages of names immediately following omitted 
here.] 
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Defendant’s Exhibit No. 14 

Statement Pbesented by Geobge Marshall, Chairman of 
the National, Federation for Constitutional Liber¬ 
ties TO THE WoOD-RaNKIN COMMITTEE ON APRIL 8, 1946 
on His Appearance Before the Committee in Re¬ 
sponse to Subpoena at the United States Court 
House, Foley Square, New York City. 

At the outset, the National Federation for Constitutional 
Liberties wishes to make it emphatically clear that it has 
the greatest respect for Congress and more particularly for 
the Congressional power to investigate in aid of Congres¬ 
sional power to legislate. Past experience has demon¬ 
strated that the power to investigate, if wisely and legiti¬ 
mately employed, is a most important and salutary func¬ 
tion of Congress. But this power, like all power, may be 
abused. When abused, it must be resisted. 

The demand of the House Committee on Un-American 
Activities (the Wood-Rankin Committee) by subpoena for 
the books, financial records and list of contributors of the 
National Federation for Constitutional Liberties is unwar¬ 
ranted, exceeds the powers granted to this Committee by 
Congress, is unconstitutional, and has no other purpose 
than an attempt to disrupt or destroy the important work 
which the NFCL has been doing in the defense and exten¬ 
sion of those basic human liberties for which Americans 
have always fought, and died. 

The Un-American Committee, through its chief counsel, 
Ernie Adamson, previously demanded under threat of sub¬ 
poena that the NFCL submit its books and records and 
permit the Un-American Committee to engage in a fishing 
expedition for the ostensible purpose of judging whether 
or not the NFCL is engaged in “subversive activities”, 
but for the actual purpose of smearing the Federation. On 
January 18th the Executive Board of the Federation unan¬ 
imously voted to reject this demand of the Committee and 
protested the efforts of the Committee to brow-beat the 
Federation into submitting to an insulting inquiry. 
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The correspondence between the Un-American Commit¬ 
tee and the Federation is submitted herewith as Exhibit A. 
[Note: Appears here as Exhibit 15.] 

The Board of the NFCL has authorized me as Chairman 
of the Federation to consult with counsel and to resist any 
encroachment by the Wood-Rankin Committee upon the 
constitutional and civil rights of the Federation, and upon 
its right to carry on its work free from illegal molestation 
by the Committee, its counsel, or its agents. 

The activities of the NFCL have always been public in 
character. They consist principally of the preparation and 
distribution of publications in the field of civil rights, pro¬ 
tection of the rights of labor, analysis of legislation, devel¬ 
opment and support of legislative programs, public cam¬ 
paigns including campaigns against discrimination and 
native fascists, campaigns to extend the franchise, and 
campaigns to aid the victims of oppression. These cam¬ 
paigns are frequently implemented by Action Letters, testi¬ 
mony before legislative committees, briefs filed in court, 
public statements, by organizing meetings and delegations 
to petition the government, and by participating in public 
conferences. 

No person pledged to support American democracy and 
the Constitution could characterize an *‘ un-American ’ 9 or 
as “subversive” any of the activities of the Federation. 
Examples of these activities are given in the summary 
which is part of this statement. 

The Federation has nothing to hide either in respect to 
these activities or in respect to its internal structure, mem¬ 
bership, contributors lists, or finances. However, the Fed¬ 
eration, like other organizations engaged in the important 
public task of the defense and extension of democratic 
rights is constitutionally guaranteed a considerable meas¬ 
ure of privacy in its internal affairs, and the right to carry 
on its activities in disseminating information, marshalling 
opinion, and influencing legislative or other action in the 
accomplishment of its objectives. The Federation, because 
it is pledged to defend these constitutional rights, cannot 
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shirk its obligation to resist unwarranted encroachments 
upon its rights, from any source, whether that source be 
the exercise of excessive police power, judicial impropriety, 
or abuse of the processes of legislation, such as is indulged 
in by the Un-American Committee in this and other cases. 

As I have said, we have the greatest respect for Congress 
as such and for its power to investigate. The resistance of 
the Federation to the request of the Un-American Commit¬ 
tee stems from the abuse by the Committee of the authority 
given to it by Congress. The Un-American Committee “in¬ 
vestigates ’ ’ matters not within its authority It engages in 
fishing expeditions, it pillories labor and progressive or¬ 
ganizations, and gives immunity and protection to the 
fascists and fascist groups which are the greatest menace 
to our democracy. 

The domination of the Committee by the bigoted, fascist- 
minded, race-baiting, poll tax Congressman John E. Rankin 
of Mississippi is clear indication that the Committee can¬ 
not or will not make a proper investigation of propaganda 
which is really un-American and subversive, and that its 
criteria for judging un-Americanism are those of fascism. 
This is evident from the activities of the Un-American 
Committee to this date. Its representatives have made 
flagrant anti-Semitic remarks, paralleling the rank anti- 
Semitism and Negro-baiting expressed by Congressman 
Rankin on the floor of the House. The Committee has at¬ 
tacked freedom of the air by its “investigation’’ of liberal 
commentators. Its chief counsel has challenged the demo¬ 
cratic foundations of America. It has attacked committees 
of veterans, the Committee to Combat Anti-Semitism, or¬ 
ganizations working in aid of Spanish refugees and Span¬ 
ish democracy, for American-Soviet friendship and world 
peace, and groups such as the Federation engaged in the 
defense of civil rights. It has prejudged these groups, 
subjected them to attacks in reactionary newspapers by 
distorted releases, and has refused to give them adequate 
opportunity to defend themselves. Like the Dies Commit¬ 
tee, the Committee has interfered in local elections. And, 
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this very day, the Committee is taking the incredible step 
of investigating the advertisement placed in the New York 
Times by reputable citizens who called for the abolition of 
the Un-American Committee. This is a most brazen attack 
on freedom of the press and the right to petition Congress; 
it is almost without parallel in American history. 

We of the Federation have been forced to the conclusion 
that the “investigation ’ 9 of the Federation is motivated by 
the desire to attack the Federation, to hamper it, and to 
destroy it. The reason: The dominating members of the 
Un-American Committee oppose the aims and activities of 
the Federation. These members are anti-labor. They op¬ 
pose the full implementation of constitutional rights and 
civil liberties and their extension to all persons regardless 
of race, creed, color or minority status. In this oppression 
to the Federation the Un-American Committee is carrying 
on the dangerous work of the discredited Dies Committee, 
and like that Committee is actually undermining American 
democracy. 

The Committee has indicated by its actions that it has 
pre-judged the NFCL as it does and is determined to brand 
it as un-American and subversive. The NFCL is fully de¬ 
termined to resist that imputation and to fight for its right 
to carry on its work without interference, 
i From the facts which are easily ascertainable and from 
a study of the Congressional Resolution under which the 
Committee on Un-American Activities functions, two con¬ 
clusions are inescapable. First, the Committee is limited 
by the resolution under which it functions to an investiga¬ 
tion of “un-American propaganda activities ,, and of “sub¬ 
versive propaganda activities designed to attack the prin¬ 
ciple of our form of government.” Second, the activities 
of the Federation are obviously neither un-American nor 
subversive. To reach these conclusions, no lengthy “in¬ 
vestigation” is required. Nor is it necessary to examine 
the internal structure, the finances and the contributors 
lists of the NFCL. A reading of the Congressional reso¬ 
lution under which the Committee functions and a glance 
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at the publications and activities of the Federation, which 
at all times have been open and wide-spread, makes this 
abundantly clear. 

The powers which the Un-American Committee has, are: 
to investigate “the extent, character and objects of un- 
American propaganda activities in the U. S.” and “the 
diffusion within the United States of subversive and un- 
American propaganda that is instigated from foreign coun¬ 
tries or of domestic origin and attacks the principle of the 
form of government as guaranteed by our Constitution.” 

This grant of power by Congress is so vague and un¬ 
certain that Congress has failed to establish any standards 
by which to determine whether or not the Committee is act¬ 
ing within its power or whether such power exceeds the 
limitations imposed on Congress by the Constitution. The 
Un-American Committee, as the Dies Committee did, has 
so construed and applied this vague and uncertain grant 
of power as to ignore the constitutional limitations under 
which Congress itself functions, and so as to interfere with, 
impede and destroy, the rights of individuals and organiza¬ 
tions, of which the Federation is one, which for ulterior 
reasons not germane to any legislative purpose, have be¬ 
come the objects of the Committee’s attacks. In fact, the 
record of the Un-American Committee demonstrates con¬ 
sistently that liberal and progressive individuals and or¬ 
ganizations, particularly those strongly anti-fascist in 
character, have been the subject of attack. In contrast, 
individuals and organizations advocating racial and relig¬ 
ious hatred and intolerance, extremely isolationist and na¬ 
tionalistic in character and containing fascist-minded ele¬ 
ments, have been shielded, if not actually supported and 
endorsed by the Committee. 

The House Un-American Committee, in its demands upon 
the Federation, exceeds whatever power Congress may 
have given it, serves no legislative purpose, and violates the 
Federation’s rights guaranteed by the First Amendment to 
the United States Constitution. By its sweeping requests 
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for production of books and records, lists of contributors, 
etc., it indulges in a misuse of the Congressional subpoena 
power, and thus violates the protection guaranteed to the 
Federation by the Fourth Amendment to the Constitution. 
The Un-American Committee seeks to have the Federation 
yield to its demands to be permitted to engage in a fishing 
expendition into the Federation’s files and records. The 
end result will not be the discovery of any un-American or 
subversive propaganda, but rather that the names of good 
Americans will be added to the notorious Dies Committee 
“blacklist”, that the Federation will be smeared, that its 
work will be hampered and interrupted, that its supporters 
will be browbeaten and harassed, and that the reactionary 
and fascist-minded press will be specially favored as it has 
been in the past with material for a Roman holiday of red¬ 
baiting against progressives and progressive action. 

Were the Un-American Committee really concerned with 
i determining the character of the Federation’s publications 
and other activities which might conceivably be labeled 
propaganda, it would not seek the books, records and finan¬ 
cial data or contributors lists of the Federation, but rather 
it would request the Federation’s publications and other 
material issued in pursuit of its objectives. A study of this 
material by any reasonable standards would quickly show 
that the Federation is not a proper subject for investiga¬ 
tion. 

But the Un-American Committee has not asked for the 
Federation’s publications, leaflets, Action Letters, pub¬ 
lished statements, etc. The Committee has ignored these, 
although they constitute the only basis under the resolu¬ 
tion setting up the Committee upon which a reasonable 
judgment as to the Federation’s “propaganda activities” 
could be made. 

The Federation offers to the Un-American Committee 
the material which is relevant and pertinent to a bona fide 
inquiry into the Americanism of the Federation. The Fed¬ 
eration furnishes below a summary of its activities, docu- 
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merited by reference to its publications, statements, leaflets, 
Action Letters, etc. This summary refers to a substantial 
cross section of the Federation’s publications and activi¬ 
ties. 

Copies of the documents referred to in the summary are 
being submitted to the Committee simultaneously with this 
statement. The NFCL, if requested to do so, will supple¬ 
ment this cross section of its publications and activities by 
such additional publications, statements, leaflets, Action 
Letters, etc., as are available, although their effect would 
be merely cumulative. 

These publications are neither “un-American” nor “sub¬ 
versive”. In fact, they are the very weapons out of which 
a strong, vigorous, democratic America can be maintained 
and developed. 

Summary of Federation Publications 

1. It is the right of every American to vote. To secure 
that right the National Federation for Constitutional Lib¬ 
erties has acted for: 

Poll Tax Repeal 

“Poll Tax Repeal—A Priority for Victory” (Printed 
Memo) 

Exhibit 1 

Servicemen’s Vote 

“Soldiers’ Vote Endangered by ‘Gag Rule’ ”—(Action 
Letter) 

Exhibit 2 

“How Your GI Joe Can Vote” (Printed leaflet) 

Exhibit 3 

2. Equality of all Americans without regard to race, 
creed, color or national origin in their opportunity to work 
and their right to use public facilities. For this principle 
the Federation has supported: 
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Fair Employment Practice Legislation 

“FEPC”—(Printed leaflet) Exhibit 4 

“Permanent FEPC Bill Reported” (Action Letter) 

Exhibit 5 

“Statements In Support of FEPC” (Release) Exhibit 6 
“Passage of N. Y. State Ives-Quinn Bill is Historic 
Forward Step” (Action Letter) Exhibit 7 

“Summary of Two Tenative Proposals Before State 
Comm. Against Discrimination” Exhibit 8 

Laws Against Discrimination 

“Everybody’s Business—A Summary of N. Y. State 
Anti-Discrimination Laws” (Printed handbook) Exhibit 9 
“Race Discrimination—And The Law” (Printed pamph¬ 
let) Exhibit 10 

Legislation for Full Employment 

“—To Secure the Blessings of Liberty—Full Employ¬ 
ment As a Safeguard to Civil Liberties” (Printed pamph¬ 
let) Exhibit 11 

3. Defense of Negroes against lynching and victimization 
by the police and courts. Toward this end, NFCL has car¬ 
ried on popular defense campaigns: 

Columbia, Tennessee. Police Terror Against the Negro 
Community” 

i “Two Negroes Killed—100 Face Frame-Up” (Action 
Letter) Exhibit 12 

“Call to Emergency National Conference to Stop Lynch 
Terror in Columbia, Tenn.” (Letter) Exhibit 13 

“Proceedings in Brief” (Mimeographed) Exhibit 14 

“Facts in the Columbia, Tenn. Cases” (mimeographed) 

Exhibit 15 

“Resolution on Police Violence Against the Negro Com¬ 
munity in Columbia, Tenn.” (Mimeographed) Exhibit 16 
“Summary of the Gainsville, Florida Case” (Mimeo¬ 
graphed) Exhibit 17 
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“Increased National Support Needed on Mrs. Recy Tay¬ 
lor Case” (Action Letter) Exhibit 18 

! “Return to Georgia Chain Gang Again Threatens Buck- 
hannon” (Action Letter) Exhibit 19 

“Save 'William Wellman Who Faces Execution Dec. 
18th” (Action Letter) Exhibit 20 

4. In defense of the right of labor to organize, bargain 
collectively, strike and picket, the Federation has: 

Opposed Anti-Labor Injunctions 

“Open Letter on the Use of Injunctions Against Labor” 
(Mimeographed Release) Exhibit 21 

“New Injunction Wave Aimed at Labor’s Rights” 
(Action Letter) Exhibit 22 

For Defeat of Anti-Labor Bills: 

“Serious Danger of Immediate House Action on Anti- 
Labor Bills (Action Letter) Exhibit 23 

“Case Anti-Labor Bill Before Senate” (Action Letter) 

Exhibit 24 

“The Truman Strike Breaking-Bill (an analysis) 

Exhibit 25 

Defended Labor Leaders: 

“R. J. Thomas vs. H. W. Collins, Sheriff of Travis 
County, Texas” (A brief filed in the Superior Court of 

the United States) Exhibit 26 

“Ducktown (Tenn.) Cases” (Action Letter) Exhibit 27 

Bridges Case: “600 Prominent Americans Ask Presi¬ 
dent to Rescind Biddle Decision” (Printed pamphlet) 

Exhibit 28 

5. Democracy in education. Toward maintaining and 
extending civil rights in our educational institutions: 

“Outstanding Citizens and Organizations Protesting the *- 
Ousting of Dr. Homer P. Rainey as President of the Uni¬ 
versity of Texas” (Academic Council release) Exhibit 29 
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“Mock Trial of the “Daily News” at Hunter College 
Auditorium” (News release) Exhibit 30 

“Memorandum on the Case of Morris U. Schappes” 
(Academic Council Letter and Memo) Exhibit 31 

6. In support of democracy in the Armed Forces and in 
the War Effort: 

“. . . the only sound policy for a democracy ... A state¬ 
ment by leading Americans on the criteria for Army Com¬ 
missions and other Appointments” (Printed pamphlet) 

Exhibit 32 

“Army Order Prohibiting Segregation in Use of Post 
Exchanges Under Attack” (Action Letter) Exhibit 33 
“Speed the Day!” (A printed morale pamphlet) 

Exhibit 34 

“The People’s Rights and the 1944 Elections” (Printed 
pamphlet) Exhibit 35 

7. Against the danger of native fascism in America: 

“They Still Carry On—Native Fascists: How to Spot 
Them and Stop Them” (Printed pamphlet) Exhibit 36 
“On Dismissal of Patrolman Drew” (A resolution) 

Exhibit 37 

“Dismissal of May Quinn” (A letter) Exhibit 38 

“One Nation Indivisible” on race riots (A printed 
leaflet) Exhibit 39 

“Investigate Martin Dies”—on Dies’ relations with na¬ 
tive fascists (A printed booklet) Exhibit 40 

“Rankin Un-American Committee Carries on Dies Work 
—Abolish It” (Action Letter) Exhibit 41 

‘ * Stop the Un-American Committee ” (A printed leaflet) 

Exhibit 42 

“Rankin Committee Hits New Low” (Action letter) 

Exhibit 43 
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Defendant’s Exhibit No. 15. 

Copy of Correspondence Between the Un-American Com- 
i mittee and National Federation for Constitutional 
Liberties 

House qy Representatives U. S. Committee on 
Un-American Activities 

December 27, 1945 

TO: NFCL 
Gentlemen: 

Will you please be good enough to send me a list of your 
officers and directors. 

I should like also to send an investigator to your office to 
take a look at your books and records to determine whether 
the organization is engaged in subversive activities. 
Please let me hear from you. 

Yours very truly, 

Ernie Adamson, Chief Counsel 

To: Un-American Committee January 2, 1946 

Dear Mr. Adamson: 

We are in receipt of your letter of December 27th, 1945. 
Your request will be referred to the Board of the NFCL 
at a meeting held later this month. We shall inform you 
of the decision of the Board. 

Yours truly, 

i George Marshall, Chairman 

To: NFCL January 3, 1946 

Dear Sir: 

I have your letter of January 2, and I had hoped that 
your reply would be prompt and definite. I suggest that 
you write me again. I do not know how long this Commit¬ 
tee will care to wait. 
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I am trying to conduct the procedure in an orderly and 
courteous manner. If my polite inquiries do not receive 
more polite and courteous attention then I shall resort to 
more direct methods. 

Sincerely, 

Ernie Adamson, Chief Counsel 
To Un-American Committee January 7,1946 

Dear Sir: 

I am rather surprised at the tone of your January 3rd 
letter. 

I believe your request of December 27th to be of sufficient 
importance to bring it before the Board of the National 
Federation for Constitutional Liberties for its careful con¬ 
sideration and decision. This seemed to me to be the or¬ 
derly, proper and courteous procedure for the considera¬ 
tion by our organization of your request. I am still of this 
opinion. 

The meeting of the Board will take place on Friday, 
January 18th, after which I shall apprise you of its deci¬ 
sion. 

No officer of the NFCL is authorized to act in a matter 
of this kind without the action of the Board. 

Very truly yours, 

George Marshall, Chairman 

To: NFCL January 10, 1946 

Dear Sir: 

I have your letter of January 7th. ; 

Would you rather cooperate with the Committee volun¬ 
tarily or shall be subpoena your records. 

Yours very truly, 

Ernie Adamson, Chief Counsel 
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Answer to the Un-American Committee 

Statement Unanimously Adopted by the Executive Board 
of the National Federation for Constitutional Liber¬ 
ties at Its Meeting on January 18, 1946 

The House Committee on Un-American Activities (the 
Rankin Committee) carrying on the dangerous and un- 
American work of the Dies Committee, has taken another 
step in its campaign to undermine American democracy. 
It now attacks the National Federation for Constitutional 
Liberties (NFCL), which has consistently worked for the 
extension of the constitutional and democratic rights of the 
American people and for the defense of these rights. The 
Committee under threat of subpoena has demanded that 
the NFCL submit its books and records for inspection for 
the ostensible purpose of judging whether or not the NFCL 
is engaged in “subversive activities”. 

The attached correspondence discloses how the request 
was initiated and the efforts of the Committee’s counsel, 
Ernie Adamson, to browbeat the Federation into submit¬ 
ting to such an insulting and unjustifiable inquiry. 

The Federation has determined, by an unanimous vote of 
its Executive Board present at a meeting held on January 
18th, that it will not submit to the demands of the Rankin 
Un-American Committee. 

The Un-American Committee is serving no proper legis¬ 
lative purpose. It has shown by its actions that it is using 
the broad, vague, undefinable terms of the resolution which 
continued it to serve the interests of the fascist-minded 
persons in this country by labeling as “un-American” 
every anti-fascist organization and smearing it as “red” or 
“subversive”. 

Having acquired intact the million-name blacklist of the 
Dies Committee, it would add the personnel files of all war¬ 
time Government agencies to it. At Gerald L. K. Smith’s 
urging, it has been “investigating” the Hollywood film 
industry; it attempted to influence the New York municipal 
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election by subpoenaing Councilman Benjamin J. Davis, 
Negro Communist and Edward J. Lougblin, New York 
Democratic leader, just prior to the elections. It has in¬ 
timidated radio stations by “ investigating’ ’ scripts for 
such liberal commentators as Raymond Gram Swing, Cecil 
Brown, Johannes Steel, William Gailmor and others and 
by sponsoring a bill to restrict news comment; it has 
launched a series of red smears against patriotic, demo¬ 
cratic organizations including the Joint Anti-Fascist Ref¬ 
ugee Committee, the Council for American-Soviet Friend¬ 
ship, the Committee to Combat Anti-Semitism and others. 

The activities of the NFCL, widespread and publicly 
known, do not permit the imputation that they are un- 
American or subversive. These activities include support 
of the soldiers’ right to vote, the poll tax repeal, the Fair 
Employment Practice Committee, the rights of all demo¬ 
cratic minorities to full participation in the war and in 
civilian life. The NFCL has been active in the support of 
labor’s rights and in the fight against anti-labor legislation 
and activities. It fights anti-Semitism, discrimination 
against Negroes, red-baiting and all other Hitlerite disrup¬ 
tive and divisive tactics. Particularly the NFCL has urged 
and supported every action against the seditionists and all 
native fascists. 

The work of the NFCL is fully protected by the Bill of 
Rights from interference by the Rankin Un-American Com¬ 
mittee. All of its activities consist of the exercise of free 
speech, free press and the right of assembly and petition, 
all guaranteed by the first amendment. Similarly, the 
books and records of the NFCL are protected by the fourth 
amendment, which guarantees the right of the people to be 
secure in their persons, houses, papers and effects against 
unreasonable searches and seizures. 

The effort of the Rankin Un-American Committee to in¬ 
terfere with the constitutional rights of the NFCL and to 
search and seize its papers and effects is wholly unwar¬ 
ranted, unconstitutional and most most un-American. The 
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books and records of the Federation and other progressive 
groups under attack cannot be the concern of any committee 
which is engaged in investigating subversive or un-Ameri¬ 
can activities. 

Unquestionably these organizations have incurred the 
enmity of Rankin and other members of the Un-American 
Committee because their program, if carried out, would 
mean the end of Jim Crow, the poll tax (which through un¬ 
democratic means keeps Rankin and other southern reac¬ 
tionaries in office), anti-Semitism, discrimination and other 
anti-democratic practices which deny to millions of Ameri¬ 
cans the rights and privileges to which they are entitled. 

The NFCL must and does resist with all its vigor the 
stigma of un-Americanism which the Rankin Committee 
seeks to place upon it and thus to hamper its work. It is 
the urgent duty of the NFCL to resist by every lawful 
means and to continue its program with all the resources 
at its command. Prime on this program is the abolition of 
the House Committee on Un-American Activities. 

The NFCL calls upon all liberty-loving Americans to 
join in the nationwide campaign to abolish the Rankin Com¬ 
mittee. The abolition of the Committee will deal a telling 
blow for democracy and against the fascist forces in this 
country. 

• ••••••••• 

Defendant’s Exhibit No. 16. 

Statement Presented by George Marshall, Chairman the 
National Federation for Constitutional Liberties to 
THE WoCTD-RaNKIN COMMITTEE ON APRIL 11, 1946 ON 
HIS APPEARANCE BEFORE THE COMMITTEE IN RESPONSE TO 

Subpoena at R. 536, House Office Building, Wash¬ 
ington, D. C. 

When I appeared before Congressman Thomas who was 
sitting as a sub-committee of the Un-American Committee 
on Monday of this week, I presented a full statement of the 
position of the National Federation for Constitutional 
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Liberties. Since the issue involved is of the gravest im¬ 
portance to the American people, I am making this fur¬ 
ther statement. 

As I said in my previous statement, the Federation has 
the greatest respect for Congress and for the Congression¬ 
al power of investigation. However, the Wood-Rankin 
Committee is guilty of a flagrant misuse of the power 
granted to it by Congress. It employs its power in defiance 
of the basic rights of the American people; it menaces the 
democratic foundations of our society. In objecting to the 
Committee’s demand for the books, financial records, and 
list of contributors to the Federation, I am therefore de¬ 
fending not only my own rights and those of the Federa¬ 
tion but the rights of all Americans who wish to continue 
to live in a democratic society. 

The basic issue is clear. The Committee has been au¬ 
thorized by Congress to investigate “un-American propa¬ 
ganda activities” and “subversive propaganda activities 
designed to attack the principle of our form of govern¬ 
ment.” In the statement and exhibits I presented to Mr. 
Thomas the other day, I summarized the Federation’s ac¬ 
tivities and publications. If the Committee persists in its 
demand for the internal records of the Federation, the 
Committee must first come to the conclusion that the Fed¬ 
eration’s activities and publications consist either of “un- 
American propaganda activities” or “subversive propa¬ 
ganda activities”; otherwise, the demand is patently il¬ 
legal. 

The issues on which the 1 NFCL has been active and on 
which it has published literature include poll tax repeal, 
servicemen’s vote, defense of the FEPC, passage of na¬ 
tional and state FEPC legislation, enforcing anti-discri¬ 
mination laws, fighting discrimination based on race, color, 
creed or national origin in all its forms, defending Negroes 
against lynching and victimization by the police and 
courts, fighting anti-Semitism, defending the rights of 
labor to organize, bargain collectively, strike and picket. 
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preserving academic freedom, helping build national unity 
behind the war effort, fighting the danger of native fascism 
in America, and exposing and calling for the abolition of 
the Dies and Rankin Un-American Committees. 

Now, what is “un-American’’ or 11 subversive” in these 
activities or propaganda? Do the Committee members be¬ 
lieve that it is “un-American” or “subversive” to fight for 
repeal of the poll tax and for enactment of FEPC legisla¬ 
tion? Do they believe that it is “un-American” or “sub¬ 
versive” to fight against anti-Semitism and against discri¬ 
mination against Negroes? Do they believe that it is “un- 
American” or “subversive” to defend the Wagner Act and 
the rights of labor? Do they believe that it was “un- 
American” or “subversive” to build national unity behind 
the war effort? Do they believe that it is “un-American” 
or “subversive” to expose native fascism and fascists? Or 
do they believe that it is “un-American” or “subversive” 
to campaign for the abolition of this very Committee? 

If the members of the Committee do not believe any of 
such things, then there is no warrant for the investigation 
of the Federation. If the members of the Committee do be¬ 
lieve any such things, then the Federation and the Amer¬ 
ican people should know it. Then we will know the real 
issue; then the American people can decide whether it is 
the Federation or the Committee which is “un-American” 
or “subversive”. 

• ••••••••• 

Defendant’s Exhibit No. 18. 

Pamphlet 

Filed June 30 1948 

INVESTIGATING COMMITTEES AND 
CIVIL RIGHTS. 

National Federation for Constitutional Liberties 2 

1410 H St., N. W., Washington, D. C. 

• ••••••••• 
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I. In General. 7 


In recent times we have witnessed an increasing use of 
Congressional and State legislative investigating commit¬ 
tees. Some of these committees have admirably served the 
purpose of exposing abuses and providing the factual basis 
for remedial legislation which has made for social progress. 
Some of them—under vague grants of power and under the 
domination of reactionary legislators—have been used not 
for legitimate purposes but to attack progressive individ¬ 
uals and organizations, including labor unions. These at¬ 
tacks have been made through unfair, unscrupulous meth¬ 
ods in order to obstruct the work of such organizations and 
to turn public opinion against them. 

A legislative investigating committee really cannot try 
anyone or find anyone guilty of any act, nor can it by itself 
punish anyone, even for contempt; that is up to the legisla¬ 
ture itself and the courts. Its lawful purpose is to investi¬ 
gate the matters referred to it in a lawful manner and to 
report back the result of its investigations and its con- 
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elusions based on those investigations, together with recom¬ 
mendations for legislation, if any. Committees which go 
beyond this act unlawfully. In the disregard for funda¬ 
mental rights they become a menace to democratic pro¬ 
cedure and government. • 

There can be no quarrel with the methods of investigat¬ 
ing committees when they act in good faith, in accordance 
with established procedure, and within the scope of definite 
and limited authority contained in the resolutions which 
bring them into being. 

The standards for the decent operation of investigating 
committees are well established. They may be briefly sum¬ 
marized. The resolution which creates the committee 
should, in definite and certain terms, set out the subject 
matter of the investigation and the scope of the committee’s 
authority. The committee’s preliminary investigations 
should sift all rumor and hearsay and select only 
facts which can be clearly proved. All charges and 8 
matters coming to the attention of the committee 
which are not supported by clear proof should be rejected 
and not made the subject of newspaper headlines or public 
hearings. All persons asked to testify or summoned before 
the committee should be given sufficient advance notice for 
the proper preparation and collation of their material. If 
the committee seeks to publicize charges against any per¬ 
son, that person should be informed of what these charges 
are and given some opportunity to defend himself and to 
face his accusers. At the least, he should be permitted to 
present a statement in his defense, which should be ac¬ 
cepted for the record together with other evidence offered 
by such a person. Copies of the transcript should be sub¬ 
mitted to witnesses before publication to give them an op¬ 
portunity to correct any errors. All hearings should be 
public except those for which witnesses voluntarily appear 
for preliminary questioning. Subpoenas which call for the 
production of records and documents, should clearly and 
exactly describe the documents wanted. There should be 
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no “raids,” no other illegal seizure of persons or docu¬ 
ments. There should be no publicity issued by the com¬ 
mittee relating to its findings not based on facts actually 
elicited at public hearings. Finally, the committee’s re¬ 
port to the legislature should be fairly based on and related 
to the factual record that the committee has made. 

A committee acting in accordance with the above stand¬ 
ards and to advance the general welfare, deserves the full 
cooperation of all persons and organizations who are called 
upon to assist it. The outstanding example of this type of 
committee was the LaFollette Committee (Sub-Committee 
of the Senate Committee on Education and Labor) which 
investigated the violations of civil liberties in the United 
States. Other examples are the Nye Committee which in¬ 
vestigated munitions, the TNEC investigating monopoly, 
etc., the Black Committee which investigated lobbying, and 
the Wheeler Committee which investigated railroads. 

On the other hand, when legislative investigating com¬ 
mittees operate under vague grants of power, exceed the 
scope of any proper investigation, and disregard the estab¬ 
lished principles which protect the rights of individuals and 
organizations called before them, they warrant public con¬ 
demnation and determined resistance against their in¬ 
vasion of individual and private rights. Such committees 
are easily identified by their lack of discrimination and care 
in proceeding; by their public use of rumor and hearsay; 
by their appeals to prejudice; by their indiscriminate use 
of newspaper and other publicity to carry on “smear” 
campaigns. They abuse the witnesses who appear 
before them, giving them no opportunity to present 9 
statements in defense or explanation. They show 
little concern for disclosing actual existing facts concern¬ 
ing the situations, organizations or persons they “investi¬ 
gate”. They scatter unsupported charges to the winds, 
using press and radio to broadcast unsupported sensational 
accusations. They seek to destroy progressive organiza¬ 
tions, including trade unions. They have little or no regard 
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fot* the Constitutional rights of the persons whom they 
seek to pillory, and persons accused by witnesses are given 
no opportunity for defense. They do not function in aid of 
legislation. They act as extraordinary courts where hear¬ 
say, rumor, and prejudice run riot; where accused persons 
have no rights, and from which there is no appeal. 

Such committees deserve no voluntary cooperation. Such 
cooperation has often resulted in irreparable injury to the 
persons and organizations who, in good faith, have offered 
it. Such committees must be fought in the legislatures, in 
the courts, and before the people. 

The Dies Committee (Special Committee on un-Ameri¬ 
can Activities—House of Representatives) has, from the 
start, established itself as a committee of this class. It has 
been guilty of all the abuses that may be charged against 
legislative committees. In spite of its many promises to re¬ 
form, it has not changed its spots. Within the past year, it 
has continued its flagrant violation of the rights of individ¬ 
uals and organizations. It has had less regard for ordinary 
decency in procedure than any previous Congressional 
committee. 

Emulating the Dies Committee in many of its tactics are 
the Smith Committee of the House of Representatives 
which investigated the Wagner Act, and several State com¬ 
mittees now functioning. One of these is the Rapp-Coudert 
Committee established by*the New York State Senate to 
“investigate” the New York State educational system, 
which thus far has directed its activities principally to at¬ 
tacking the Teachers Union. The other committee is the 
Yorty Committee in California, known as the “little Dies 
Committee”, established by the California Assembly to in : 
vestigate the administration of unemployment relief. It 
has thus far used its efforts principally to wreck the State, 
County, and Municipal Workers Union and other unions on 
the west coast. Increasing numbers of these committees 
are being created by State legislatures. They vary in scope 
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and in method of operation from state to state, but their 
ultimate purpose is the same. 

i Legislative committees do not have unlimited 10 
power. It is important to know the extent of their 
! power. While persons who appear voluntarily or under 
subpoena before these committees have certain obligations, 
i they also have certain civil and Constitutional rights which 
protect them and their property. These rights must be 
respected by legislative committees. The purpose of this 
pamphlet is to explain the general power of these commit¬ 
tees, and the duties and rights of persons appearing before 
them. It is not intended here to suggest any particular 
course of action in respect to any particular legislative 
committee. W T hether individuals or organizations should 
refuse voluntary cooperation with any committee, and 
whether they should assert their rights to the fullest meas¬ 
ure is a matter to be decided as each occasion arises. It is 
hoped that such choice may be made more intelligently 
after study of this pamphlet. 

This pamphlet deals principally with Congressional 
investigating committees. Much of what is said applies 
i equally to State legislative investigating committees, but 
! there may be important points of difference. Before mak¬ 
ing any decision, when called before any Congressional or 
State legislative committee, the information contained in 
the pamphlet should be supplemented, wherever possible, 
with competent advice. 

• ••••••••« 

IV. Contempt of Congressional Investigating Committees 

Refusal to obey a proper subpoena to testify or to 21 
i produce documents may be contempt of court and as 
such is punishable. (We have already shown under what 
circumstances such refusals may be contempt.) The failure 
to appear if not wilful is not punishable. It would not be 
wilful, for instance, if the witness could not reach the place 
! of hearing, if he were too ill to travel, or if other circum- 
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stances beyond his control prevented his appearance. On 
the other hand, once the witness has appeared, his 
failure to answer pertinent questions, even under 22 
the advice of counsel, or because he really believed 
that the questions were not pertinent constitutes contempt. 
The investigating committee, upon such refusal, has no 
power itself to arrest or punish the witness. In fact, in a 
case within the past year, the District Court of the United 
States for the District of Columbia held that neither the 
Dies Committee nor any of its members or agents had any 
right to swear out a warrant and cause the arrest and ar¬ 
raignment of the witness for violation of the federal law 
which punishes contempt. The court held that the Commit¬ 
tee’s power was limited to reporting the contempt to the 
House of Representatives as a whole. The House could 
then instruct the Speaker to certify the record to the United 
States District Attorney for presentation to the grand jury. 
Only thereafter and after indictment by the grand jury 
could the witness be tried for his refusal to answer. Only 
after conviction by a jury, subject, of course, to the right 
of appeal, could the witness be punished. The penalty for 
such contempt may be a fine of not less than $100 nor more 
than $1,000, and imprisonment of not less than one month 
nor more than twelve months, or both. 

Another method of punishment for contempt rarely in¬ 
voked calls for the production of the witness before the 
entire legislative house at which time a hearing is held. 
Upon a vote of guilty, that body could then punish for con- 
/ tempt without sending the case to the grand jury. Even 

in such a case a right of appeal exists which can ultimately 
bring the case to the United States Supreme Court. Even 
for contempt, the committee itself has no power to order 
the arrest of any individual. 

V. Conclusion. 

The undermining of civil liberties by legislative investi¬ 
gating committees promises to continue and perhaps to be- 
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come intensified in the present temper of things. The com¬ 
mittees become bolder. They direct their attention more 
I and more to the trade unions, necessarily in the center of 
the people’s fight against oppression. The way is often 
prepared by attacks upon people’s organizations and mi¬ 
nority political parties. 

The Rapp-Coudert Committee at the moment happens to 
attack an AFL teachers union. In California a CIO gov¬ 
ernment employees union happens to meet the brunt of 
legislative committee assault. At this time the Dies Com- 
i mittee happens to be pressing contempt charges against 
members of the Communist Party, but only a few 
months ago Presbyterian clergymen in Oklahoma 23 
were the victims of a Dies Committee attack. The 
same or similar violations of Constitutional right appears 
in all these cases. 

Each must be defended to secure the rights of all. The 
seizure of the Teachers Union membership list makes more 
difficult the defense of other membership lists. But trade 
unions and other organizations should not readily accept 
; such precedent in their struggle for privacy of member¬ 
ship, financial and other records and to carry on their af¬ 
fairs unmolested. 

The challenge of legislative investigating committees to 
the free exercise of civil liberties must be met and over¬ 
come in the struggle for improving the American way of 
life. Various situations will evoke various methods of de¬ 
fense. Enabling resolutions can be killed by legislative 
pressure; legislators who create and act on these commit¬ 
tees can be defeated; appropriations for such committees 
can be reduced or eliminated; laws establishing decent pro¬ 
cedures for these committees and the inviolability of mem¬ 
bership lists can be advocated and adopted; illegal pro¬ 
cedures can be resisted; and the evil work of these commit¬ 
tees can be explained and exposed. 
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1 This pamphlet is therefore an effort to help the Ameri¬ 
can people protect their Constitutional rights. 

March, 1941. 


Excerpts from Defendant’s Exhibit No. 20. 

Release Wednesday January 5, 1943 

“Revelation of violence and defamation against Jewish 
citizens in many neighborhoods in the Greater New York 
area is a shocking fascist pattern of activity and cannot be 
tolerated,” stated George Marshall, Chairman of the Na¬ 
tional Federation for Constitutional Liberties today, in 
announcing that the Federation has called together com¬ 
munity leaders from the entire area for an emergency 
meeting on this situation today at 3:30 p. m. at the Hotel 
Pennsylvania. Some 300 community leaders in the Great¬ 
er New York area have been invited to give immediate 
consideration to these issues at the meeting. 

“This state of affairs would be alarming at any time to 
American citizens”, commented Mr. Marshall, “but coming 
at this time when the allies are on the threshhold of a uni¬ 
ted drive for victory, such divisive activities setting group 
against group when the utmost unity is essential has all 
the earmarks of enemy work in our midst.” 

“While there are many factors in wartime encouraging 
an increase in juvenile delinquency, this special type of 
juvenile activity directed unerringly toward racial 
hatred such as anti-Semitic activities in New York 
and Boston, the anti-Negro outbreaks in Detroit,'and the 
assaults against the large Spanish-speaking minority in 
Los Angeles, cannot be explained by 4 juvenile delinquency 
as usual’. We have the right to inquire,” said Mr. Mar¬ 
shall, “why this Nazi-like activity seems to follow a na¬ 
tional pattern and to break out at most critical points in 
our war effort.” 
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“Only the most forthright action and unity of all reli¬ 
gious, labor, racial and neighborhood leaders and organi¬ 
zations can guaranty that this fascist type of activity and 
Nazification of young American minds cease without fur¬ 
ther delay. Those in authority must be made to use the 
means which this country has at its disposal to protect and 
further the democratic rights for which we all fight.” 

The emergency meeting will be held Wednesday January 
5 at 3:30 p. m. at the Hotel Pennaylvania, New York City. 

• • • 

Resolutions Adopted by Greater New York Community 

Leaders 

At Emergency Meeting to Combat Anti-Semitism and 

Racial Disunity called by 
National Federation for Constitutional Liberties 

January 5,1944 

• • • 

Resolution on Dismissal of Patrolman Drew 

Whereas, abundant evidence indicating that Patrolman 
James L. Drew had engaged in anti-Semitic activities and 
has aided fascist and indicted seditionists, was brought out 
in the Police Department trial last summer, in John Roy 
Carlson’s Under Cover, and in Commissioner Herlands’ re¬ 
port; and 

Whereas, Police Commissioner Valentine has recently 
dismissed charges against Patrolman Drew, despite the 
facts, and has reinstated him; and 
Whereas, the existence of an officer of this type on the 
Police Force encourages acts against racial minorities and 
endangers the public safety; therefore, 

Be it resolved, that Mayor LaGuardia be urged to effec¬ 
tuate the immediate dismissal of Patrolman James L. 
Drew from New York City’s Police force; and 
Be it further resolved, that Mayor LaGuardia be re¬ 
quested to institute a thorough investigation of the Police 
Department or any other Municipal department where evi- 
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dence may show that fascists and anti-Semitic elements 
are operating, and take proper steps to see that these are 
rooted out without delay. 

• • • 

Resolution Calling for Investigation of Connections Be¬ 
tween Activities of Fascist Organizations and- Anti-Se¬ 
mitic Outbreaks 

Whereas, anti-Semitic violence, vandalism and defama¬ 
tion have been increasing alarmingly in various sections of 
Greater New York during the past months; and 
WTaereas, the pattern followed here is in many respects 
similar to the pattern of the acts of violence against ra¬ 
cial minorities in Boston, Detroit, Los Angeles, Mobile and 
the other war production centers last fall and summer; 
and 

Whereas, fascists and fascist organizations preach¬ 
ing race hatred have been functioning day in and day out 
in all of these centers, including New York; and 
WTiereas, nine of the 30 seditionists, whose indictment 
for conspiracy with the German Reich and leaders and 
members of the Nazi Party was announced by the Depart¬ 
ment of Justice earlier this week, are from New York City; 
and 

WTiereas, a number of the publications mentioned in this 
indictment have been circulated in New York City, and 
some of the organizations mentioned in the indictment are 
functioning in this city; and 
Whereas, John Roy Carlson’s expose Under Cover is re¬ 
plete with instances of organized anti-Semitism within 
Greater New York; and 

Whereas, these outbreaks and this prejudice against ra¬ 
cial minorities are un-American, are destructive of nation¬ 
al unity and undermine the war effort; therefore 
Be it resolved, that Mayor LaGuardia be urged to seek, 
as a part of the investigations which he is at present con¬ 
ducting, the connection between the activities of indivi- 
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duals and organizations carrying on anti-Semitic pro¬ 
grams, and the occurrence of the recent anti-Semitic out¬ 
breaks in New York; and 

Be it further resolved, that we urge President Roosevelt 
and the Department of Justice to investigate and expose 
the connection between fascists and fascist organizations 
which foment race hatred and the outbreaks against Jews, 
Negroes and other minorities occurring in New York City 
and elsewhere in our country; and that those found re¬ 
sponsible for these outbreaks be speedily brought to Jus¬ 
tice and their organizations and publications terminated. 

• • • 

Resolution on Educational Program for Schools and 

Colleges 

Resolved, that the schools and colleges of New York 
City, both public and private, be urged to institute thor¬ 
oughgoing educational programs both among students and 
faculty, to overcome racial and religious discrimination 
and prejudice; and 

Be it further resolved, that the Board of Education be 
requested to institute programs in high school classes and 
assemblies along these lines, at the earliest possible mo¬ 
ment. 

• • • 

Resolution on Delegation to see Mayor Fiorello H. La - 

Guardia 

Resolved, that a committee representing this meeting 
ask Mayor LaGuardia for an appointment to present to 
him personally the Resolutions passed at this meeting, and 
to discuss effective ways of combatting anti-Semitism and 
racial disunity in Greater New York. 

• • • 

Resolution on Sending Greetings to Conferences 

Resolved, that this meeting send greetings to the meet¬ 
ing called by the Council Against Intolerance for January 
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15, at Carnegie Hall; and to the Conference called by the 
American Jewish Congress for February 12 and 13. 

• ••••••••• 

January 11, 1944 

Dear Friend: 

On Wednesday January 5, more than 75 community 
leaders representing many neighborhood, racial, religi¬ 
ous, trade union, professional and civic organizations in 
New York, met in a special leaders’ emergency meeting 
called by N F C L to consider action in regard to the anti- 
Semitic outbreaks and violence in New York. 

I think you will be interested to know of the decisions of 
this meeting. While it was not possible to adopt a com¬ 
plete program at that time, the following resolutions were 
passed (texts enclosed for your information): 1) calling 
for dismissal of Patrolman James L. Drew; 2) calling for 
investigation of the connections between the activities of 
fascist organizations and anti-Semitic outbreaks; 3) 
calling for thoroughgoing educational programs in the 
schools and colleges of New’ York. It would be very help¬ 
ful if you would bring these resolutions before your own 
organization for action, and when adopted, take the neces¬ 
sary steps to bring your action to the attention of the ap¬ 
propriate public officials. Please let us know what action 
you are taking. 

The participants decided that they would like N F C L to 
call a second meeting to discuss further action. It will be 
held on Wednesday, January 19 at 4 p. m. at the Hotel 
Pennsylvania. We are asking two or three qualified per¬ 
sons to speak briefly to give us additional information and 
the most recent developments. 

We hope that you will be able to join us at this meeting, 
for it is our desire to bring together as many representa¬ 
tive community leaders as possible so that we may develop 
the most effective program of action to stamp out anti-Se- 
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mitism and all forms of violence and discrimination against 
racial minorities in New York. 

Because of the limitation of time, it was possible to act 
only on a few major resolutions at the last meeting. I am 
sure that additional suggestions for effective action occur 
to you. If possible, we should appreciate your sending 
them to us in advance of the meeting on the 19th. 

Sincerely yours, 

George Marshall 
Chairman 

• •*••••••• 

Meeting of Community Leaders to Combat Anti-Semitism 
and Racial Disunity Called by the National Federation 
for Constitutional Liberties. 

Pennsylvania Hotel, Conference Room No. 2, Mezzanine 
Floor Wednesday, January 19, 1944, 4 to 6 P. M. 

Agenda 

Chairman—George Marshall, Chairman, National Feder¬ 
ation for Constitutional Liberties. 

Purpose of the Meeting—This is a working conference of 
leaders of church, educational, trade union, fraternal and 
community organizations to decide upon concrete programs 
of action to be recommended to all organizations for stop¬ 
ping the spread of anti-Semitism and racial hate, and to 
build racial unity which is essential for winning the war 
and ensuring lasting peace. 

All speakers are asked to speak to certain resolutions 
which will be submitted for the consideration of the confer¬ 
ence. 

Speakers and Resolutions 

Albert Kahn, co-author of “Sabotage”. 

Rev. A. Clayton Powell, Jr. 

Councilman Michael Quinn. 

Resolution Demanding the Dismissal of Patrolman 
James L. Drew. 
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Resolution on Commissioner Valentine’s Recent Direc¬ 
tives to the Police Force. 

Alice P. Barrows, 

Activities Director, National Federation for Constitu¬ 
tional Liberties. 

Resolution Calling for Action by the Board of Educa¬ 
tion and Superintendent of Schools to Combat the Spread 
of Anti-Semitism and Racial Intolerancee Among the 
Youth of New York City. 

Rev. J. Howard Melish, Holy Trinity Church, Brooklyn. 

Resolution on Civic Responsibility for Promoting Racial 
Unity. 

Whitman Knapp, 

Assistant District Attorney in charge of the Indictment 
Bureau. 

Other Business. 

• •#••••••• 

Resolution on Police Department 

(Passed at Meeting to Combat Anti-Semitism and Racial 
Disunity Called by the National Federation for Constitu¬ 
tional Liberties January 19, 1944) 

Whereas, Police Commissioner Valentine, through 
amending Police Department regulations, has belatedly 
made it clear to the city’s policemen that they may not as¬ 
sociate with those creating strife, hatred or prejudice 
against a racial or religious group, that they may not write, 
possess or distribute literature which would arouse racial 
or religious hatred; 

Whereas, his failure in the past to make the allegiance 
to these principles of American democracy a qualification 
of every member of the Police Force, has been a factor in 
instances of police dereliction in handling cases involving 
anti-Semitism described in the Herlands report and in the 
press during recent weeks; 

Whereas, this failure to educate and demand standards 
in relation to the police’s attitude and behavior toward ra- 
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cial and religious minorities, has given an opportunity for 
the infiltration into the Police Force of men with fascist or 
anti-Semitic sympathies, or who have strong prejudice 
against racial minorities; 

Therefore, be it resolved that Mayor LaGuardia and Po¬ 
lice Commissioner Valentine be urged to sift the Police 
Force thoroughly and dismiss all policemen found to be 
fascists, anti-Semites, or fomenters or abetters of strife, 
hatred, or prejudice against racial or religious minorities. 

* * • 

Resolution on Civic Responsibility fob Promoting Inter¬ 
racial Unity 

(Passed at Meeting to Combat Anti-Semitism and Racial 
Disunity Called by the National Federation for Constitu¬ 
tional Liberties January 19, 1944) 

Whereas, the recent widespread anti-Semitic violence is 
a disgrace to our city and a threat to the national unity so 
essential to the war effort at this particular period when 
our armed forces are putting forth the supreme effort for 
final victory, and 

Whereas, the many civic organizations meeting regularly 
in Greater New York have the opportunity to create a pub¬ 
lic opinion so opposed to this ugly manifestation of race 
hate that it can be stamped out and the fomenters of it 
brought to justice, 

Therefore, be it resolved that churches, trade unions, fra¬ 
ternal and educational organizations, neighborhood houses, 
and other civic and community organizations be urged to 
carry on the following activities: 

1. To hold meetings immediately to educate their mem¬ 
bers and other people in the to the fact that these anti-Se¬ 
mitic attacks and violence against other racial minorities 
are the work of the enemies of our country, whether Nazi 
or native born fascists, and are deliberately calculated to 
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split our unity and sow dissension among us, thus distract¬ 
ing our energies from concentration on the war effort. 

2. To cooperate with other neighborhood groups in de¬ 
manding that the police shall protect those who are at¬ 
tacked and bring into court the perpetrators of violence and 
defamation against innocent people. 

3. To visit the schools and the Parent-Teacher organiza¬ 
tions and offer their services in helping to stop the spread 
of anti-Semitism and racial disunity. 

4. To form neighborhood committees for the purpose of 
immediately opening indoor and outdoor play space for 
after school use in schools, churches and neighborhood 
houses. 


Resolution Adopted by Greater New York Community 

Leaders 

At Emergency Meeting to Combat Anti-Semitism and 
Racial Disunity Called by the National Federation for Con¬ 
stitutional Liberties, January 19, 1944 

Resolution Calling fob Action by the Boabd of Educa¬ 
tion, THE SUPEBINTENDANT AND PBINCIPALS OF New YOBK 

Schools in Combatting the Spbead of Anti-Semitism and 
Racial Intolebance Among the Youth of New Yobk City. 

Whereas, anti-Semitic violence and defamation have been 
increasing alarmingly in various sections of Greater New 
York during the past month, and 
Whereas, more than half the children and youth, whose 
anti-Semitic acts were given in detail in Commissioner Her- 
lands report on anti-Semitism, were attending elementary 
and high schools in this city and 
1 Whereas, it is now established through the Herlands Re¬ 
port that these anti-Semitic attacks were not mere thought¬ 
less vandalism but were instigated in a number of cases by 
fascist organizations, and 
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Whereas, attacks upon Jewish children appear to be in¬ 
creasing rather than decreasing, and 

Whereas, such bare-faced Fifth Column attacks on 
America through our children is a shocking warning of the 
length to which fascists, both Nazi and of the native va¬ 
riety, will go to hinder our war effort, and 

Whereas, public schools of this city have a major respon¬ 
sibility to give our children a clear and thorough under¬ 
standing of the democratic purposes and character of the 
war in which we are engaged, and to take immediate meas¬ 
ures to counteract attitudes or acts calculated to mislead 
children and youth and make them the tools of the enemies 
of our country, and 

Whereas, the power of the schools is so great that frank 
and prompt discussion in every school of the danger to the 
war effort of anti-Semitism and race hate and its real 
source would have an immediate effect in checking the 
spread of this vicious poison, 

Therefore, be it resolved that leaders of civic, church, 
labor and educational organizations do hereby request the 
Superintendant of Schools of New York City to give them 
the following information at the earliest possible moment: 

1. To what extent and in what ways have the preamble 
and resolution adopted by the Board of Education, Decem¬ 
ber 14, 1938, which was aimed at developing ‘ 1 esteem, re- 
pect and good will toward all races and nationalities” been 
put into effect? 

2. What proportion of each school day is devoted to a dis¬ 
cussion of why and how we are fighting this war, with a 
view not only to involving our children intelligently in the 
present struggle but, also preparing them to take their part 
in building an enduring peace? 

3. WTiat specific steps have been taken since the outbreak 
of anti-Semitic violence and attacks on other minorities to 
make the children understand (a) how contrary such acts 
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are to the democratic traditions of our country and how 
dangerous to the war effort, (b) what the Fifth Column is 
and how it works to try and disunite our nation, and (c) 
bow the children themselves can help the war and their own 
fathers and brothers in the armed forces by doing their 
part in stopping the spread of race hate and dissension? 

• *#••••*•• 
Defendant’s Exhibit No. 23 for Identification. 

National Federation for Constitutional Liberties 

For Release Monday, December 16, 1940. 

Governor Culbert Olson, of California, was today urged 
by 165 prominent leaders in religious, educational, cultural, 
professional and labor circles, to immediately dismiss pro¬ 
ceedings against Sam Adams Darcy, it was announced to¬ 
day by the Reverend Owen Knox, Chairman of the National 
Federation for Constitutional Liberties. 

Bishop William P. Remington, Pendleton, Oregon; Os¬ 
wald Garrison Villard; Professor Edward A. Ross, Profes¬ 
sor of Sociology, Emeritus, University of Wisconsin; Clif¬ 
ford T. McAvey, Deputy Commissioner, City of New York 
Department of Welfare; Tom Mooney; Professor Hans 
Otto Storm, faculty of Stanford University and author of 
“ Count Ten”; Countee Cullen, Negro poet; Dr. Roswell G. 
Ham, President, Mt. Holyoke College; Olin Downes, Music 
Critic, New York Times; Dr. Harry F. Ward, Union Theo¬ 
logical Seminary; Rockwell Kent, artist and author; Con¬ 
gressman Vito Marcantonio; Reverend Dr. Edwin Mc¬ 
Neill Poteat, Cleveland, Ohio; Donald Henderson, Presi¬ 
dent, United Cannery Agricultural, Packing and Allied 
Workers of America; Miss Bertha C. Reynolds, nationally 
known social worker, and Theodore Dreiser, author, were 
among the signers who charged that the Darcy prosecution 
is a “discriminatory application of the law”, and “Consti¬ 
tutes a violation of the principles of equality before the 
law”. 
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In their letter to Governor Olson, these prominent na¬ 
tional leaders stated that Darcy, a member of the Commu- 
nist Party, faces fourteen years imprisonment for a minor 
inaccuracy in his 1934 voter’s registration certificate, 
which in no way affected his eligibility as a voter. The ac¬ 
tion being brought against Darcy is the only case being 
prosecuted, although U. S. Webb, Attorney General of Cal¬ 
ifornia in 1934, charged that 250,000 false registrations 
were made in that same year. They point out further that, 
“Mr. Charles G. Johnson, State Treasurer of California, 
placed on his registration certificate, for the year 1932, pre¬ 
cisely the same inaccuracy charged against Mr. Darcy. 
Quite properly, in our opinion, Mr. Johnson was not pro¬ 
secuted.” 

These eminent citizens further state that they believe 
that it is as an adherent of an unpopular political minority 
that Darcy has been thus singled out. “This constitutes 
a violation of the principle of equality before the law”, the 
letter continues. “We believe that the State of California, 
if it continues to make such discriminatory application of 
the law places our own rights in jeopardy and undermines 
the Constitution of the United States, which its officials 
have sworn to uphold. We urge you to dismiss the charges 
against Mr. Sam Adams Darcy”, the letter concludes. 

Mr. Matthew Brady, District Attorney of San Francisco, 
also received the open letter urging the dismissal of the 
Darcy case. 

Defendant’s Exhibit No. 35 for Identification. 

OFFER OF PROOF THAT COMMITTEE 
MAINTAINS AND USES BLACK LIST 

The Defendant offers to prove that: The House Com¬ 
mittee on Un-American Activities maintains a compilation 
of lists of individuals and organizations deemed to be “un- 
American” or “subversive” or engaged in “un-American” 
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or “subversive’’ activities, which list is prepared without 
investigation, ascertainable standards, notice, or opportun¬ 
ity to be heard to the individuals and organizations placed 
thereon; the NFCL is included in such listing as are per¬ 
sons engaged in NFCL activities; that the list data com¬ 
piled by the committee is furnished to governmental agen¬ 
cies, public officials, police officials locally and intentionally 
members of Congress and their constituents, and to 
private employers and is used by the committee and others 
for the public condemnation and villification of persons 
and organizations, with the primary intent to burden, ham¬ 
per, and destroy activities of such individuals and organi¬ 
zations which activities are largely, if not wholly, con¬ 
cerned with the expression of opinion on political, econo¬ 
mic, educational, social and legislative matters, with ad¬ 
vocacy of such matters without suggestion of force or vio¬ 
lence, and with other peaceful activities pertaining thereto. 
By such condemnation individuals are threatened with loss 
of standing in their community and with loss of employ¬ 
ment, public and private, and the organizations suffer loss 
of prestige, withdrawal of membership, loss of financial 
and other support. The National Federation for Constitu¬ 
tional Liberties (N F C L) of which defendant was Chair¬ 
man,' and in connection with which he has been indicted, 
was, in fact, exclusively engaged in such peaceful activities. 

The NFCL had been placed on the black list by prede¬ 
cessor committees of the House Committee on Un-Ameri¬ 
can Activities because of disagreement by said committees 
with the views it expressed and the activities it 
lawfully advocated. For the same reason, the House 
Committee on Un-American Activities has maintained the 
N F C L on the black list and condemned it publicly, prior 
to the commencement of its alleged investigation of the 
NFCL which resulted in the indictment of defendant. 
Thus when the subpoena was issued against defendant, the 
House Committee on Un-American Activities had already 
passed judgment on the NFCL and was seeking to obtain 
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names of persons participating in its activities and sup¬ 
porting it financially and otherwise, for the sole purpose 
of adding such names to its black list and to facilitate the 
Committee’s efforts to destroy the effectiveness of the 
N F C L in its advocacy and activities on current domestic 
issues by placing undue burdens upon such continued ad¬ 
vocacy and activities. 


Defendants’ Exhibit No. 26 for Identification 

OFFER OF PROOF THAT COMMITTEE EXERCISES 
NON-LEGISLATIVE FUNCTIONS 

The defendant offers to prove that the House Committee 
on Un-American Activities is primarily engaged in non¬ 
legislative functions in that it acts as an administrative 
agency of government within the House of Represetnatives 
for the investigation of, and judgment upon, individuals 
and organizations for activities exclusively concerned with 
the expression of opinion on political, economic, educa¬ 
tional, social and legislative matters and with advocacy and 
other activities without suggestion of force or violence, per¬ 
taining thereto. The Committee, with intent to compel con¬ 
formity with its views and the views of its members, sought 
to censor all forms of expression of speech and press, in¬ 
cluding newspapers, other periodicals, radio and motion 
pictures and publications of organizations seeking to in¬ 
fluence public opinion, and to influence and coerce law¬ 
ful concerted activities—including public assemblies and 
petitions to Congress—in political, legislative and trade 
union fields. The purposes of the Committee are under the 
cloak of Congressional immunity by the public condemna¬ 
tion of the individuals and organizations concerned, as un- 
American “subversive” or “communistic,” by the use of 
guilt by association and other defamatory techniques, by 
efforts to drive the individuals attacked out of public and 
private employment, and to drive members, contributors 
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and participants in the activities of such organizations 
from supporting said organizations. The Committee exer¬ 
cises this function without Congressional mandate, with no 
standards for determining which individual or or¬ 
ganization shall be attacked except the caprice or 
prejudice of its members, without charges, notice, or 
opportunity to be heard and to defend, and with serious 
threatened and actual damage to such individuals and or¬ 
ganizations, in loss of prestige, financial and other support, 
or loss of employment, as the case may be, thus placing 
undue burdens and restrictions upon the exercise of the ac¬ 
tivities heretofore described. 
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Jurisdictional Statement 




This is an appeal from a judgment of the District Court 
of the United States convicting George Marshall of violat¬ 
ing Title 2, U. S. C. § 192. The judgment was entered 
May 14, 1948, and the appeal filed the same day (R. 143). 
Appellant was sentenced to imprisonment for three months 
and a fine of $500, but was admitted to bail (R. 37, 38). 
This Court has jurisdiction under the Judicial Code (U..-S. 
C. Title 28) § 1291. 
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Statement of Case 

This appeal presents new problems arising out of the 
issuance of subpoenas by the Un-American Activities Com¬ 
mittee of the House of Representatives (which we shall 
hereafter call the Committee). 

Appellant was subpoenaed as Chairman of the National 
Federation of Constitutional Liberties (which we shall 
hereafter call the Federation) to produce records of that 
organization relating to the solicitation and disbursement 
of funds with a list of all contributors (Govt.’s Ex. 1, R. 
144). 

The indictment, so far as relevant on this appeal, charged 
appellant with wilfully having refused to produce these 
records (R. 2, 3). 

The activities of the Federation are described in a state¬ 
ment (Deft/s Ex. 14, R. 200-209) which appellant sub¬ 
mitted to the Committee when he first appeared in New 
York: 

“The activities of the NFCL have always been pub¬ 
lic in character. They consist principally of the 
preparation and distribution of publications in the 
field of civil rights, protection of the rights of labor, 
analysis of legislation, development and support of 
legislative programs, public campaigns including cam¬ 
paigns against discrimination and native fascists, cam¬ 
paigns to extend the franchise, and campaigns to aid 
the victims of oppression. These campaigns are 
frequently implemented by Action Letters, testimony 
before legislative committees, briefs filed in court, 
public statements, by organizing meetings and delega¬ 
tions to petition the government, and by participating 
in public conferences” (R. 201). 

The same statement set forth the objections of appellant 
and the Federation to the production of the records called 
for by the subpoena: 
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“The House Un-American Committee, in its demands 
upon the Federation, exceeds whatever power Con¬ 
gress may have given it, serves no legislative purpose, 
and violates the Federation’s rights guaranteed by the 
First Amendment to the United States Constitution. 
By its sweeping requests for production of books and 
records, lists of contributors, etc., it indulges in a mis¬ 
use of the Congressional subpoena power, and thus 
violates the protection guaranteed to the Federation 
by the Fourth Amendment to the Constitution. The 
Un-American Committee seeks to have the Federation 
yield to its demands to be permitted to engage in a 
fishing expedition into the Federation’s files and 
records. The end result will not be the discovery 
of any un-American or subversive propaganda, but 
rather that the names of good Americans will be added 
to the notorious Dies Committee ‘blacklist’, that the 
Federation will be smeared, that its work will be 
hampered and interrupted, that its supporters will be 
brow-beaten and harassed, and that the reactionary 
and fascist-minded press will be specially favored as 
it has been in the past with material for a Roman 
holiday of red-baiting against progressives and pro¬ 
gressive action” (R. 204, 205). 

But appellant did not rely only on this challenge of the 
power of the Committee. He presented to it (R. 80, 82) 
a comprehensive cross section of the propaganda material 
distributed by the Federation, consisting of 43 separate 
items. These w’ere listed in the statement (R. 206-209) 
under the following headings: 

1. The right to vote. 

2. Equal rights to work and to use of public facilities. 

3. Defense of Negroes against mistreatment. 

4. Defense of rights of labor. 

5. Democracy in education. 

6. Democracy in the Armed Forces. 

7. The danger of native fascism in America. 
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All this material was received by the Committee (R. 80, 
81) and was put in evidence at the trial as Exhibit 13 
(R. 80-82). Some of the items have been printed in the 
record (R. 192-199); others are being handed to the Court, 
by its permission, in their original form. (These are listed 
in Appendix C attached to this brief, p. 80.) 

The contents of this material was described and analyzed 
at appellant’s request by Carl Swisher, Professor of Politi¬ 
cal Science at Johns Hopkins University (R. 99). His 
report wus accepted by the Court below as an aid to it 
(R. 100) and, with the consent of this Court, is made part 
of this brief as Appendix B (pp. 46-79). His conclusions 
are explicit to the effect that the Federation propaganda 
material did not bring it within the scope of the Resolution 
under which the Committee wras functioning. 

It is in the light of the foregoing, wilich we shall later 
fully elaborate, that this Court must evaluate the rulings 
of the Court below on the crucial issue of pertinency and 
the other issues raised on this appeal. 

Before trial appellant, with certain others (see R. 14), 
moved to dismiss the indictment on the ground, since con¬ 
sidered by this Court in Bar sky v. United States, 167 F. 
(2d) 241, that the Resolution setting up the Committee 
was unconstitutional. This motion was denied in an opin¬ 
ion by Judge Holtzoff (R. 13-24). 

On the examination of the talesmen a problem arose 
because a number of them w’ere government employees. 
Counsel for appellant suggested a question which called 
to their attention the current loyalty investigation of gov¬ 
ernment employees and the connection of the Un-American 
Activities Committee both with that investigation and with 
the instant prosecution. On the basis of this relation coun¬ 
sel sought an inquiry whether a prospective juror might 
feel that his job would be affected were he to acquit (Q. 
G-18, R. 39). After some discussion the Court refused to 
allow the question to be put (R. 41). It also denied a 
motion to exclude all government workers from the panel 
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(R. 39, 40). Two of the persons chosen to sit were such 
workers (R. 42), appellant having exhausted all of his 
peremptory challenges (R. 42). 

So far as is relevant on this appeal, the only testimony 
for the prosecution wus that of Mr. Adamson, counsel for 
the Committee (R. 43), but a large quantity of exhibits 
was introduced on his cross-examination. Mr. Adamson 
testified that appellant had first appeared before a Sub¬ 
committee in New’ York City (R. 43) and that on that 
occasion he produced publications issued by the Federation 
but no records (R. 45). He was then asked to appear in 
Washington at which time, according to Mr. Adamson, he 
said “that he would not produce the other records, that is, 
the books, papers, books of account, record of monies re¬ 
ceived and expended” (R. 45). 

Almost all of the remaining examination of this witness 
I related to the pertinency of the material called for by the 
subpoena. This testimony wras elicited in the absence of 
the jury (R. 47). 

The Government expressly stated that it was relying 
to establish pertinency solely on an address given by Con¬ 
gressman Martin Dies before the Congress in September, 
1942 (R. 102). Excerpts from this speech were read into 
the record (R. 49-65) and parts not so read into the record 
are printed as an exhibit (Gov. Ex. 6, R. 145-171). This 
speech was made by Mr. Dies in part in response to an 
, attack upon himself by the Federation in a pamphlet which 
w r as marked Defendant’s Exhibit 1 (w T hich will be handed 
to the Court, not having been reprinted under order of 
the Court). 

This pamphlet entitled “Investigate Martin Dies” con¬ 
sists of 48 pages. Appellant signed the foreword which 
summarizes the material presented (Ex. 1, pp. 3, 4) as 
wrell as a letter of transmittal and a telegram addressed 
to Mr. William Power Maloney, then a special assistant 
to the Attorney General (Ex. 1, pp. 5-10). This letter re¬ 
quests a grand jury investigation of Mr. Dies on the ground 
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that he had shielded many of the persons then (1942) 
recently indicted as seditionists. The first part, entitled 
“The Case against Martin Dies” (id. pp. 11-28) is docu¬ 
mented by an analysis of the hearings and reports of the 
Dies Committee in so far as they dealt with many of these 
individuals, such as Winrod, Viereck, Pelley and others. 
The second part is a memorandum (id. pp. 29-48) showing 
how the Dies Committee had hindered the war effort of the 
United States. 

It was in purported answer to this attack on him by the 
Federation that Mr. Dies rose to a point of “personal 
privilege” (R. 49) and made the speech in question. Actu¬ 
ally Mr. Dies did not answer the attack at all but launched 
into a counterattack on the Federation and other organiza¬ 
tions, including also animadversions on the Attorney Gen¬ 
eral (R. 146-148, 164, 169) the F. B. I. (R. 50), and Secre¬ 
tary Ickes (R. 168). 

It will be noted that this speech was made three and a 
half years before the subpoena was issued and that the 
references to the Federation are based in part on an alleged 
confidential report made by the Attorney General, the 
date of which was never exactly determined although there 
is a suggestion that it was issued around September or 
October, 1941 (R. 77). We have analyzed the speech in 
detail (Point II), showing that nothing in it established 
the pertinency of the subpoena. 

In considering the relevancy of the subpoena the Court 
should bear in mind that the Committee had, prior to its 
issuance, taken a position concerning the Federation in 
House Report No. 2233 (Ex. 17, being handed to the Court). 
This report, although dated after the issuance of the sub¬ 
poena, was actually prepared some months earlier—in 
December, 1945 (R. 83). It referred to the Federation 
in a number of places (Ex. 17, pp. 15, 17, 32, 34, 36, 50, 
61). One of the reasons for referring to it was its dis¬ 
tributing a document first published by the Army and 
known as Fact Sheet No. 64; another was its circulation 
of a pamphlet giving advice to persons called before Con- 
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gressional Committees. The Committee referred to the 
Federation as follows, under a heading: 

“Subversive Propaganda for Our Armed Forces” 

(Ex. 17, p. 14) 

“Although the Army appears to have ceased the 
publication and distribution of Fact Sheet No. 64, it 
seems that certain of our very numerous thought- 
control societies assumed the job of publishing this 
document and carrying on its distribution. One of 
these organizations is the National Federation for 
Constitutional Liberties, with offices in New York. 
Fact Sheet No. 64 is the basis for a pamphlet printed 
in colors and with full credit shown for the War De¬ 
partment. This is the same organization that pub¬ 
lished a pamphlet entitled ‘Investigating Committees 
and Civil Rights,’ which contains suggestions to per¬ 
sons who are called to testify. Section 4 of this 
pamphlet is entitled ‘Contempt of Congressional In¬ 
vestigating Committees’” (Ex. 17, p. 15). 

Fact Sheet No. 64 is the basis of item No. 36 of Exhibit 
13 in evidence (R. 84, 209). It will be handed to the Court 
in the form in which the Federation distributed it under 
the title “They Still Carry On!” It was originally pre¬ 
pared by the Army and discusses native fascists, how to 
spot and stop them, and was introduced into the Con¬ 
gressional Record on April 30, 1945 by Rep. Sabath (Ex. 
13, No. 36, unnumbered page 3). 

The Committee’s comments on this pamphlet are remark¬ 
able for their inaccuracy. Thus it says (Ex. 17, p. 14) 
that in this document “of Red poison” is the suggestion 
“that any native-born person who claims to be 100% 
American is either a Fascist or is likely to become one 
very shortly”. And it says, further, “the last two pages 
are filled with material designed to transmit propaganda 
favorable to Communism and military dictatorship”. 

Actually, the last pages stress only the need for co¬ 
operation to preserve world peace and security “by making 
our democracy work”. And the only mention of “100 per- 
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cent American” is the statement that “The United States 
also has its native fascists who say that they are ‘100 
percent American’ As to the paragraph about the Soviet 
Union quoted in the report (Ex. 17, p. 15), not a word of 
it appears in the reprint circulated by the Federation! 

The other document referred to in the matter we have 
quoted from the report is Exhibit 18 (R. 85, 216-224). 
This is a serious and moderately formulated discussion of 
the legal problems confronting persons subpoenaed by legis¬ 
lative committees. That the Committee should have found 
it pertinent to comment on the distribution by the Federa¬ 
tion of these documents and used the term “thought con¬ 
trol” when so doing is a significant reflection on the Com¬ 
mittee’s attitude and mental processes. 

The Committee, moreover, referred to several persons 
in this report because they had participated in some ac¬ 
tivity of the Federation. It listed (Ex. 17, p. 34) Rev. 
Fritchman for having signed a message opposing the Com¬ 
mittee. This document (see R. 85, 116, 117) is Exhibit 
19 (being handed to the Court). Another instance is the 
listing (Ex. 17, pp. 35, 36) of one Kahn for his attendance 
at a meeting held by the Federation to protest anti-semitic 
activities (see Ex. 20, R. 224). The report quotes with 
evident disfavor Kahn’s advocacy of equal justice for 
Jews and Negroes (Ex. 17, p. 35)! 

In the light of the foregoing appellant claims that the 
objectives of the Committee in subpoenaing him to produce 
the financial records of the Federation were outside the 
scope of the Resolution. 

At the trial appellant contended that he had the right 
to establish that, in fact, the Federation was not engaged in 
any activities which brought it within the scope of the 
Committee’s investigation, and in any event that he was 
entitled to submit to the Court all the material which the 
Committee had available to it when it issued the subpoena. 
To that end appellant caused subpoenas to be issued both 
to the Clerk of the House (R. 26-31) and to the Attorney 
General (R. 31-36). 
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No formal response was made to the subpoena directed 
to the Clerk of the House, but the Court ruled irrelevant 
the crucial items demanded (R. 126). These were Nos. 
7, 8, 27, 28, which called for material relating to appellant’s 
organization (cf. R. 126 and 27, 29). 

In response to the subpoena directed to the Attorney 
General one Herbert Steams employed in the Department 
of Justice appeared at the trial (R. 101). He testified 
that he had the first item which was the Attorney General’s 
report, and also items 7, 8, 9, 11, 14, 15, 17, 18 and 19, 
but that he would not produce these documents because of 
instructions of the Department of Justice (R. 102). He said 
that all of the documents which he had were part of the 
confidential files of that Department. Objection was made 
to the receipt of the documents by counsel for the Govern¬ 
ment on the ground that they were irrelevant (R. 102) and 
the Court sustained the objection on that ground alone 
(R. 104). 

On the cross-examination of Mr. Adamson on the issue 
of pertinency it appeared, however, that as counsel for 
the Committee on Un-American Activities, Mr. Adamson 
had examined the pamphlet literature mentioned in the 
Attorney General’s report, some of which had been pro¬ 
duced by appellant at the first hearing (R. 71). 

Specifically the Committee had before it and had con¬ 
sidered (R. 71) the following documents which were also 
referred to by the Attorney General in his report (the page 
references to the record following the exhibit numbers will 
indicate where Mr. Adamson testified to the above effect): 

The call to a Conference on Constitutional Liberties 
issued in June, 1940, listing the proposed speakers 
at that conference (Ex. 2, being handed to the Court; 
R. 72). 

Brochure describing the Federation, undated (Ex. 3, 
being handed to the Court; R. 73). 

Pamphlet reprinted at pp. 172-175 on conscription and 
civil liberties (Ex. 4, R. 76). 
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Other documents and material issued by the Federation 
(in addition to the 43 documents submitted by appellant in 
New York) were in the possession of the Committee. Some 
of these were received in evidence as illustrative of the 
Federation’s work (R. 80), but the Court blocked counsel’s 
effort to have it all introduced (R. 79 and see Point V). The 
material which is in evidence (Exs. 5-12, R. 175-191) in¬ 
cluded the following: 

Action Letter opposing peacetime conscription (Ex. 
5, R. 176). 

Pamphlet “Witch Hunt 1941” (Ex. 6, R. 176-182). 

Declaration, Bill of Rights Day (Ex. 8, R. 182, 183). 

Pamphlet “Keeping Elections Free” (Ex. 9, R. 183- 
188). 

Action Letter, supporting Anti-Poll Tax Bill (Ex. 11, 
R. 188-190). 

Action Letter, urging cooperation with FEPC (Ex. 
12, R. 190, 191). 

All this material had previously been known to the Com¬ 
mittee (R. 92). 

There was also introduced in evidence a statement made 
by appellant at the time he appeared before the full Com¬ 
mittee (R. 83, Ex. 16, reprinted at R. 214-216), a report 
of the Committee on Un-American Activities (Ex. 17, being 
handed to the Court), extracts from a pamphlet entitled 
“Investigating Committees and Civil Rights” (Ex. 18, re¬ 
printed at pp. 216-223), which was referred to in that 
report of the Committee (R. 85), as also was (R. 85, 86) 
a publication called “A Message to the House of Representa¬ 
tives”, being a petition signed by many representative 
Americans asking the abolition of the Committee (Ex. 19, 
being handed to the Court). 

It is appellant’s contention, which will be more elaborately 
argued hereafter, that all of the material produced clearly 
indicates that the activities of the Federation were of 
such a character as to exclude them completely from any 
legitimate concern of the Committee, that its activities were 
of a character entirely protected by the First Amendment, 
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that no conceivable definition of the terms of the Resolution 
could cover them, even assuming, as we do not, that the 
Committee could constitutionally inquire into anything 
under the vague and uncertain terms there used. We shall 
not, however, hereafter refer to the first branch of the 
Resolution which speaks of “un-American propaganda ac¬ 
tivities”, as we believe this Court, in the Barsky case, ruled 
this phrase to be too vague to form the basis of any lawful 
inquiry. That leaves in the Resolution only an inquiry 
into propaganda that “attacks the principle of the form of 
government as guaranteed by our Constitution”. We con¬ 
tend that none of the literature issued by the Federation 
could properly be so described. 

Counsel for appellant also sought to establish at the 
trial that the Committee on Un-American Activities was 
acting as a censor of propaganda with which it did not 
agree and was engaged in compiling a blacklist of organiza¬ 
tions and individuals (R. 94,95). Two offers of proof were 
made on this subject which were marked Exhibits 25 and 
26 for Identification (R. 96) and are reprinted at pages 
i 235-238—the reference on page 235 to Exhibit 35 is a 
typographical error. The Court ruled that these offers 
of proof were not relevant (R. 97). 

Counsel then sought to show that the House Committee 
was guided by no definite or ascertainable standards, coun¬ 
sel precising certain evidence which he expected to bring 
forward in support of this contention (R. 105-117, 120). 
The Court before ruling on this last offer of proof pre¬ 
maturely ruled that it was relevant for the Committee to 
issue the subpoena (R. 120). Counsel also offered to 
prove by a -witness that insofar as the Federation issued 
non-printed propaganda material, it was the same char¬ 
acter as the printed material in evidence. The Court ruled 
that that would not be permissible (R. 121). 

After a few other exhibits were offered which were re¬ 
jected by the Court (R. 123-127), defense counsel offered to 
read to the jury the statements made by appellant at the 
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time he appeared in New York and Washington (Exs. 14, 
16) in order to show that his refusal to produce the sub¬ 
poenaed records was not wilful (R. 127). The Court re¬ 
fused to permit this to be done (R. 128). 

In the motion to dismiss the indictment one of the 
grounds urged was that the subpoena directed to appel¬ 
lant was void because of its unreasonable scope (R. 3). 
In denying that motion Judge Holtzhoff ruled that the 
question was one of mixed law and fact and should not be 
determined except at the trial (R. 23). At the trial the 
Court overruled the objection to the subpoena (R. 120). 
This ground of attack on the indictment was expressly 
preserved by the renewal of the original motion at the 
end of the case (R. 128). 

In addition counsel moved for an acquittal on the grounds 
that the Resolution was invalid, that the Government had 
not shown that the documents demanded by the subpoena 
were pertinent, and that there was insufficient evidence to go 
to the jury (R. 128). These motions were denied. 

Certain exceptions were taken to the charge by the 
Court on the subject of wilfulness (R. 141) which will be 
referred to hereafter. 

The Statutes Involved 

The applicable statutes are annexed to this brief in full 
as Appendix A (pp. 43-45). 

Statement of Points 

1. It was error to deny the motion to dismiss the indict¬ 
ment and the subsequent motion for an acquittal on the 
ground that the resolution authorizing the investigation 
was unconstitutional, both because it abridged freedom of 
speech, of the press and of assembly and because it was 
too vague—both on its face and as here applied. 
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2. The Trial Court violated the Fourth Amendment and 
erred by ruling that the matters called for by the subpoena 
were pertinent to the inquiry being conducted by the Com¬ 
mittee. 

3. It was error to deny the motion to dismiss the indict¬ 
ment and the subsequent motion for an acquittal on the 
ground that the subpoena directed to appellant was void. 

4. The Trial Court erred in refusing to permit inter¬ 
rogation of talesmen as requested and to deny the motion 
to exclude government employees. 

5. The Trial Court erred in excluding the material re¬ 
quested by the subpoenas directed to the Clerk of the 
House of Representatives and the Attorney General which 
related to the Federation. 

6. The Trial Court erred in excluding proof offered with 
regard to the activities of the Committee. 

7. The Trial Court erred in rulings with regard to wil¬ 
fulness. 

Summary of Argument 

1. On its face the Resolution creating the Committee 
violates the First Amendment because it abridges freedom 
of speech, of the press and of assembly. It also violates 
the Fifth Amendment because of the vagueness of its 
terms of reference. Regardless of these considerations the 
Resolution, as here applied, violates the First Amendment 
because the effect of the subpoena here in question and 
f;he purpose of its issuance were to cripple the functioning 
of the Federation by adversely publicizing its supporters. 

2. The activities of the Federation are all protected by 
the First Amendment and cannot possibly be described as 
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attacks on the form of government guaranteed by the Con¬ 
stitution. They therefore do not come within the scope of 
the Resolution. A subpoena calling for the financial records 
of the Federation violates its rights under the Fourth 
Amendment. Moreover, the issue of pertinency must be 
determined on the facts as they exist, not merely on the 
facts as they appeared to the Committee or on its reason¬ 
able belief concerning them. 

3. The subpoena was unlimited either as to time or 
scope and was therefore unreasonable in violation of the 
Fourth Amendment. 

4. Because of the intimate relation between the Com¬ 
mittee and the prosecution on the one hand and the Com¬ 
mittee and the current loyalty investigations of govern¬ 
ment employees on the other, government employees should 
have been excluded from the jury. Or at the very least 
the fullest inquiry should have been permitted to ascertain 
whether fear of loss of job because of this relation might 
have affected the juror’s ability to serve. 

5. The Trial Court refused to permit appellant to in¬ 
troduce in evidence all the material considered by the 
Committee and refused to receive in evidence material used 
by the Attorney General in the preparation of a report 
which dealt with the Federation and which report was 
considered by the Committee. By so doing the Court pre¬ 
vented appellant from establishing conclusively that the 
material called for by the subpoena was not relevant to 
the Committee’s inquiry. 

6. The Trial Court refused to permit appellant to prove 
that the Committee was motivated to smear the Federation 
because of its disagreement with the views expressed by 
the Federation and that the purpose in the issuance of 
the subpoena was to blacklist the supporters of the Federa¬ 
tion and thus destroy its effectiveness. By so doing the 
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Court not only prevented appellant from disproving the 
claim that the material sought was pertinent but also 
prevented him from developing a factual support for his 
constitutional arguments. 


7. The Trial Court refused to permit appellant to ex¬ 
plain to the jury the reason for his refusal to produce the 
material called for and erred in its charge to the jury on 
the meaning of wilful refusal. 


POINT I 


The resolution creating the Committee is unconstitu¬ 
tional both on its face and as applied* 


Despite the refusal of the majority of this Court in the 
Bar sky case to declare the resolution appointing the Com¬ 
mittee unconstitutional we shall briefly develop our conten¬ 
tions on this phase of the case, particularly since the resolu¬ 
tion is here being applied in a manner different from its 
application in any other case. On the general issue of 
unconstitutionality, under the First Amendment and the 
Fifth Amendment, of the Resolution on its face we can add 
nothing to the views expressed by Judge Edgerton in his 
dissent in Bar sky v. United States, 167 F. 2d at 252, and 
by Judge Clark dissenting in United States v. Josephson, 
165 F. 2d at 93. 

But we wish to stress the factual differences which we 
believe have an important bearing on the constitutional 
problem. Here we are concerned with an organization 
devoted to the advancement of civil liberties, which has 
had no other program or objective. The Committee was 
thoroughly familiar with its literature. It was not trying, 
by the subpoena directed to appellant, to ascertain the 
character of the organization, but only to find out who its 
supporters were. Indeed the Committee had already ex¬ 
pressed the view (wholly without justification, of course) 


16 


that the Federation was subversive (see Ex. 17 and com¬ 
ment, supra). 

Since all the material put out by the Federation was 
clearly protected by the First Amendment the only con¬ 
ceivable purpose of the inquiry was to discourage the 
further activities of the Federation by pillorying its sup¬ 
porters. Thus, in the case at bar, the inquiry itself neces¬ 
sarily acted as an abridgment of freedom of speech, of the 
press and of assembly in violation of the First Amendment. 
This applies clearly from the evidence actually before the 
Court. It would have been conclusively established had 
appellant been permitted to prove what his counsel offered 
to establish (see Point VI, supra). 

Here we have no refusal to testify at all, as in the 
Josephson case, no facts such as this Court found justified 
the subpoena in the Bar shy case. Nor are we concerned 
either with the problem to which the majority of the Court 
gave most of its attention in the Bar shy case, namely, 
whether a witness could be asked if lie was a communist. 

Whatever, therefore, might be the constitutionality of 
the resolution appointing the Committee in the abstract, 
the question of its constitutionality as applied in this case 
is altogether different. Since it is evident that the pur¬ 
pose and effect of the inquiry is to invade rights guaranteed 
by the First Amendment the inquiry itself is unconstitu¬ 
tional. 

As Judge Edgerton pointed out the situation is similar 
to that which was involved in the license fee cases which 
affected the witnesses of Jehovah. The parallel he sug¬ 
gested is even stronger in the case at bar than it was in 
the Barshy case. The Supreme Court in Murdoch v. Penn¬ 
sylvania, 319 U. S. 105, held that municipal ordinances were 
unconstitutional as applied. There the ordinances were 
valid on their face since they were not discriminatory, 
nor were they applied in a discriminatory manner. More¬ 
over, the fee charged was a moderate one. Nevertheless 
they were struck down when applied to the distribution of 
religious pamphlets sold on the public streets. This result 
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was reached because of the impact of the fee on the circula¬ 
tion of religious (or for that matter political) ideas. If 
such an application of a valid ordinance runs foul of the 
First Amendment surely the application of the Resolution 
to the facts of this case also does. 

Here we start with a legislative fiat denouncing the 
Federation (Ex. 17)—itself probably an unconstitutional 
bill of attainder (United States v. Lovett, 328 U. S. 303). 
This is then followed by an attempt to discover its sup¬ 
porters with the obvious purpose of smearing them publicly. 
There would be no doubt that a law which required speci¬ 
fied organizations labelled in the law as subversive to 
publish a list of their supporters would be void under the 
Lovett case. "When, as here, the organization is solely 
concerned with the protection of civil rights and its activi¬ 
ties are fully protected by the First Amendment any simi¬ 
lar attempt to burden its activities would be a violation of 
that Amendment under the Murdock case. 

The same principles must be applicable to the investigat¬ 
ing activities as to the legislative activities of the Congress. 
Otherwise form would be exalted above substance and the 
vital protection of the Constitution could be evaded. It is 
true that the Courts may be reluctant to interfere with 
Congressional investigations merely because impairment 
of freedom might conceivably result. But when such con¬ 
sequence is obvious and the inquiry can have no other 
purpose or effect than to abridge a freedom guaranteed by 
the Constitution the duty of a Court is plain. It must 
support the Constitution and block the inquiry. 


POINT II 

The Court erred in ruling that the material called for 
by the subpoena was pertinent. 

The rule seems to be quite clear that in criminal prosecu¬ 
tions for refusal to obey a subpoena the Trial Court must 
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determine whether or not the question asked or the material 
called for was pertinent to the inquiry. The rule is fully 
stated in Sinclair v. United States, 279 U. S. 263. The 
Supreme Court said that, because of the presumption of 
innocence, 

“It was therefore incumbent upon the United States 
to plead and show that the question pertained to some 
matter under investigation” (p. 296). 

And: 

“The matter for determination in this case was 
whether the facts called for by the question were so 
related to the subjects covered by the Senate’s resolu¬ 
tions that such facts reasonably could be said to be 
‘pertinent to the question under inquiry’ ” (p. 299). 

Cf. McGrain v. Daugherty; 273 U. S. 135, 176. 

There was, therefore, a duty on the part of the Trial 
Court in the case at bar, evidently recognized by it, to 
determine this issue. It is appellant’s contention that the 
issue was not properly determined, or even properly under¬ 
stood. 

Moreover a subpoena calling for the production of private 
papers violates the guarantee against unreasonable searches 
and seizures contained in the Fourth Amendment unless 
the material called for is relevant to some lawful inquiry. 
In Oklahoma Press Pub. Co. v. Walling, 327 U. S. 186, Mr. 
Justice Rutledge pointed out that the Amendment’s re¬ 
quirement with regard to probable cause was satisfied by a 
judicial ruling that “the documents sought are relevant to 
the inquiry” (id. 209). Subpoenas will be held void in the 
absence of such relevance. See Shotkin v. Nelson, 146 F. 
2d 402; McGarry v. SEC, 147 F. 2d 389. 

A case particularly in point here is Federal Trade Com¬ 
mission v. American Tobacco Company, 264 U. S. 298. In 
that case a subpoena calling for books and records for 
the period of a single year was held a violation of the 
Fourth Amendment because it was in effect a fishing expedi- 
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tion into private papers. Mr. Justice Holmes said at 
page 305: * • ' 

“Anyone who respects the spirit as well as the letter 
of the Fourth Amendment would be loath to believe 
that Congress intended to authorize one of its subordi¬ 
nate agencies to sweep all our traditions into the fire.” 

Justice Holmes particularly called attention to the fact 
that the subpoena called for matters which related wholly 
to intrastate business. While he recognized that some part 
of these papers might be so connected with interstate 
matters as to be relevant, he said: “that possibility does 
not warrant demand for the whole” (p. 307). He held 
further that even if the proceeding had rested on substan¬ 
tial evidence under oath “the rudimentary principles of 
justice that we have laid down would apply” (p. 307). 

So in the case at bar, even if there was a conceivable 
basis for the production of some of the records of the 
Federation as coming within the scope of the Resolution, 
i in the absence of proof that all of the material called for 
was relevant the subpoena would be in violation of the 
Fourth Amendment. We, of course, contend that none of 
the material called for was pertinent and will now address 
ourselves to that problem. 

1. Appellant has consistently maintained that, in a 
case such as this, the issue of pertinency could not be deter¬ 
mined without a consideration of all the facts which related 
to his organization. For it must be borne in mind that 
appellant has not been charged with refusal to answer 
questions about the character of that organization or the 
activities it conducts, nor with refusal to produce the ma¬ 
terial it had distributed. He is charged with having failed 
1 to produce the organization’s financial records which were 
requested so as to disclose the names of contributors 
(see subpoena, R. 144): He stated among the reasons for 
his refusal to produce these records his fear that the 
persons whose names might be disclosed by such produc- 



20 


tion would be placed on a “blacklist” by the Committee 
(R. 205). We submit that no inquiry into private matters 
such as these should be permitted except upon a clear 
showing of pertinency. 

How can such a showing be made? The Government at 
the trial appears to have taken the position partly that the 
“reasonable belief” of the Committee wras enough (R. 66) 
and partly that the Court could consider only what the 
Government said the Committee had relied on, namely, the 
speech of Congressman Dies (R. 102, 103). Mr. Murray 
said: 

“The information contained in that speech, and the 
contents of it, has been shown to have been in the 
possession of the Committee, and considered by it 
before the issuance of the subpoena in this case. We 
are relying entirely upon that and therefore any evi¬ 
dence except that which goes to show that the Com¬ 
mittee did not have that information before it, I submit 
is not relevant” (R. 103). 

The Trial Court accepted this view in part and allowed 
in evidence some, but not all, the material wdiich had been 
before the Committee (see infra 2 and Point V). But it 
rejected proffered material on the ground that it had not 
been shown that it was before the Committee, and said: 

“The Committee had to function on what it had 
before it, and determine whether it was relevant and 
proper to subpoena the books and records of that 
party” (R. 105). 

We submit that this misstates the issue. Of course the 
Committee could function only on wrhat was before it, 
but the Committee is not here on trial. Appellant is on 
trial on a charge of having wilfully refused to produce 
certain records. He could not determine whether the 
records he was asked to produce were relevant on the 
basis of the information before the Committee since he 
was never informed of what that basis was. Certainly he 
was in no position to know what “reasonable belief” the 
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Committee may have had. In any event he must be entitled 
to determine the question of relevancy on the basis of what 
he, as a reasonable man, knew the facts to be. Of course he 
ran the risk that the Court might determine the facts to be 
other than what he thought they were. In such a case he ran 
the risk of conviction. But surely he must have an oppor¬ 
tunity of persuading the Court that he was right and 
that the Committee had been misguided. Certainly he 
cannot be held down to the information before the Com¬ 
mittee. To do that would make it impossible for any person 
ever to know whether or not he was violating the law. 
Due process does not permit a person to be sent to jail 
for misjudging the impact of undisclosed information or 
for relying on his knowledge as against incorrect informa¬ 
tion even publicly supplied to an investigating committee. 
A conviction resting on such a basis would run foul of the 
constitutional requirement of certainty. 

See: 

Lanzetta v. New Jersey, 306 U. S. 451; 

Musser v. Utah, 333 U. S. 95; 

Winters v. New York, 333 U. S. 507. 

This requirement, as the Winters case makes clear, is 
particularly applicable where, as here, rights under the 
First Amendment are involved. 

Care must be taken not to confuse the justification which 
the Committee might have believed it had for the issuance 
of a subpoena with the criminal liability of the person 
served for disregarding it. While the facts showing a 
reasonable belief on the Committee’s part may create a 
prima facie case of relevancy (and here, we submit, even 
that was not established) a person charged with wilful 
refusal to produce records must have the right to show 
that in fact there was no basis for their being subpoenaed. 
Otherwise his rights under the Fourth Amendment have 
been infringed. 
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Indeed, if the Committee’s views of pertinency are the 
criterion then the indictment must be dismissed. For the 
Committee may have reached its conclusion under either 
of the two parts of the Resolution and this Court, in the 
Barsky case, has indicated that the first part, the one 
dealing with “un-American” propaganda, violates the con¬ 
stitutional requirement of certainty. Since, therefore, the 
Committee may have acted on a ground not available to 
it, the refusal to obey the subpoena cannot be punished. 
In logic and justice the same rule should apply here as is 
applied to a jury verdict possibly resting on a basis held 
improperly before the jury. See Nash v. United States, 
229 U. S. 373; Stromberg v. California, 283 U. S. 359; 
Williams v. North Carolina, 317 U. S. 287; Cramer v. 
United States, 325 U. S. 1. The rule is well stated in 
Haupt v. United States, 330 U. S. 631, 641, n. 1. 

The argument that the actual facts must determine the 
issue can be sharpened by reference to a few possibilities. 
Suppose at a public hearing testimony is given that one 
John Jones was involved in a certain transaction clearly 
within the scope of an investigating committee and a sub¬ 
poena is issued to him to produce his cancelled checks and 
bank accounts. Could not the individual served with the 
subpoena establish that he was not the John Jones con¬ 
nected with the particular transaction? Could he not even 
justify a refusal to produce his records, although admit¬ 
ting that he was the individual intended to be reached, by 
showing that the testimony that he was connected with 
that transaction was wholly false? Would any Court say 
that he must produce his private records for examination 
by the Committee merely because it had before it some 
evidence connecting this individual with the transaction 
when the Court, on inquiry into all the facts, would find 
that there was no such connection at all? 

So here, we submit, the refusal to produce the records 
was not a crime if in fact the propaganda activities of the 
organization involved were not such as brought them 
within the scope of the resolution governing the activities 
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of the Committee. But that is just the inquiry which the 
Court refused to make. That error pervaded the entire 
trial. 

2. Aside from this, however, the Court did not even 
permit appellant to prove what material the Committee 
had before it. It is perfectly obvious that the Court was 
not confined to a consideration of the Dies speech alone. 
No statement by Government counsel or the Committee 
itself could establish pertinence by reference only to part 
of what was before the Committee. Appellant at least 
had the right to show that on the basis of all the material 
before the Committee the inquiry was not relevant. And 
the Court, in the statement we have already quoted, ap¬ 
peared to recognize this. Indeed it allowed defense counsel 
to show, in cross-examination of Mr. Adamson, that the 
Committee had before it a considerable number of the 
organization’s publications (see R. 72-82). But the Court 
did not allow counsel to bring before the Court all the 
material which the Committee had. Only that portion of 
it was introduced in evidence which counsel happened to 
have in court and which Mr. Adamson was able to identify. 
For the purpose of getting it all before the Court a sub¬ 
poena had been issued to the Clerk of the House of 
Representatives (R. 26-31). Items 7 and 8 (R. 27) and 27 
and 28 (R. 29) were intended to cover all the documentary 
material in the possession of the Committee relating to 
appellant’s organization. Yet the Court ruled that those 
documents were irrelevant (R. 125, 126). That ruling 
cannot be justified under any theory of the case. 

3. Finally we submit that on the basis of the material 
actually before the Court there was no justification for 
the ruling that the material called for by the subpoena was 
relevant to the inquiry. 

As we have already pointed out, the Government ex¬ 
pressly stated that it was relying “solely upon the showing 
of pertinency as contained in the address and speech of 
Congressman Dies” (R. 102). 
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This speech was made on September 24, 1942 (R. 47), 
and, as characterized by Government counsel at the trial, 
was “a defense of himself” (R. 50). This clearly appears 
from the very beginning of the speech where Mr. Dies 
rises to a question of personal privilege and expressly 
states that the reason for so doing is in part the publication 
and distribution of a pamphlet by the Federation (R. 49). 
This, of course, is the pamphlet already described which 
was introduced in evidence as Exhibit 1 and is being handed 
to the Court in its original format. 

The Court must consider whether the Committee was 
justified in basing its request for the disclosure of con¬ 
tributors to the Federation solely upon a speech made 
nearly four years earlier under the circumstances indicated 
and whether there was anything in this speech which 
justified any inference by the Committee that, to paraphrase 
the words of the resolution creating it, the Federation was 
engaged in subversive and un-American propaganda that 
attacks the principle of the form of government as guar¬ 
anteed by our Constitution. 

We submit that the speech of Mr. Dies will be searched 
in vain for anything which suggests that the activities 
of the Federation came within any of the categories de¬ 
scribed in the resolution. We maintain, furthermore, that 
evidence which was before the Committee in addition to 
the speech of Mr. Dies completely negatived any possibility 
that the Federation came within the scope of the Com¬ 
mittee’s proper inquiry. 

Indeed we submit that the speech itself should have been 
given no consideration whatever by the Committee. The 
privacy of the citizen would be illusory if it could be in¬ 
vaded whenever a legislator, under the cloak of immunity, 
made charges in a political speech, one motivated, more¬ 
over, as here, by purely personal considerations. We do 
not suggest, of course, that a committee might not examine 
the propaganda referred to in such a speech. But its 
reliance should then have been on that propaganda ma¬ 
terial, not, as here, only on the partisan speech (see R. 102). 
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We shall nevertheless consider the speech in detail and 
analyze it in the light of the record. 

The Dies Speech 

(a) The speech began with a reference to a pamphlet 
distributed by the Federation (R. 49) and listed the charges 
made by it against Mr. Dies (R. 50). The pamphlet itself 
was the pamphlet already referred to entitled “Investigate 
Martin Dies” and was before the Committee (R. 70). It is 
in evidence (Ex. 1) and will be handed to the Court. We 
have already briefly summarized its contents. Nothing 
in it could, by the slightest stretch of the imagination, be 
described as attacking our form of government. It is 
significant, moreover, that Mr. Dies nowhere in his speech 
attempted to refute the charges made in the pamphlet, 
although he rose to a point of personal privilege because 
of the issuance of the pamphlet (R. 49). 

(b) The next portion of the speech (R. 145-148) took 
up newspaper accounts of the F.B.I. investigation of gov¬ 
ernment workers who had been accused by Mr. Dies and 
consisted largely of a criticism of the Attorney General. 
This, of course, has no bearing on appellant. 

(c) Mr. Dies continued (R. 51) with a discussion of an 
alleged confidential memorandum of the Attorney General 
issued in September, 1941 (R. 77). This mentioned a 
number of organizations referred to by the Attorney Gen¬ 
eral, including the Federation (R. 51). However, there is 
nothing to indicate whether the speech accurately quoted 
the Attorney General. When appellant attempted to sub¬ 
poena his report (see R. 32, item 1) and it was produced 
(R. 101), the Court ruled that it w T as irrelevant to any 
issue (R. 104)! 

(d) The first statement concerning the Federation 
quoted from the report was the allegation that it was “part 
of what Lenin called the solar system of organizations” and 
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that it was organized to attract persons to its program 
who would not openly affiliate with the Communist Party 
(R. 52). For this assertion there is no supporting material 
whatever either in the Attorney General's report or in 
the Dies speech. Moreover, when appellant subpoenaed 
the Attorney General to produce the data on which that 
statement rested (R. 33, item 7) and the representative 
of the Department of Justice said that he had the material 
(R. 101), the Court ruled it to be irrelevant (R. 103, 104), 
although counsel specially directed the Court’s attention 
to it, pointing out that nothing known to appellant sup¬ 
ported that statement (R. 103). 

(e) Next the speech, still quoting from the Attorney 
General, referred to the conference at which the Federa¬ 
tion was established in 1940 (R. 52). The call to that 
conference (Ex. 2) is in evidence (R. 72) and will be handed 
to the Court. Mention is made of the fact that the Federa¬ 
tion was organized to coordinate existing organizations 
concerned with the preservation of democratic rights (R. 
52). That statement came from a brochure (R. 72, 73) 
which is Exhibit 3 and will also be handed to the Court. 
Reference was also made in the speech (R. 53) to a 
publication which, it is alleged, stated that the Federation 
was founded because constitutional guaranties were in 
danger with a quotation: “As individuals we are power¬ 
less, but all together we are strong” (R. 53). This para¬ 
phrase of Daniel Webster came (R. 73) from the same 
brochure (Ex. 3) and should be read in its context. The 
brochure was issued explaining the reason for the creation 
of the Federation and the matter which follows was all 
under a heading “Why”. It reads: 

“Because all of us are in danger. 

“Because our constitutional rights are in danger: 

“Our right to say and write what we think. 

“Our right to join with others in organizations of 
our own choosing. 

“Our right to believe and worship as we wish. 
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“Because America is a way of life, fought for, bled for, 
worth preserving. 

“Because alone, as individuals we are powerless, but 
all together we are strong. 

“Because this crisis is the test of our generation. The 
enemies within and those outside our country want 
the same thing: to destroy our inherited freedom. 

“Because ours is the task of the true national de¬ 
fense—THE DEFENSE OF AMERICA^ CONSTITUTIONAL 
LIBERTIES.” 

Certainly none of this material contains anything which 
properly could concern the Committee. 

(f) The report then listed (R. 53) the objectives of the 
Federation as calling for the maintenance of the Bill of 
Rights, preservation of the Wagner Act, guarantees to 
labor, the end of persecution of labor unions and aliens, 
the repeal of poll tax legislation, the end of Gestapo activi¬ 
ties of the F.B.I. and the abolition of the Dies Committee. 
It will be noted that most of these matters are also listed 
in the brochure, Exhibit 3 (see R. 74, 75). What here at¬ 
tacks the principles of our government? Perhaps Mr. Dies 
and the Committee thought our form of government would 
be attacked if the Committee were abolished, but surely 
this Court cannot subscribe to such a fantastic notion. 

(g) Next was the statement (R. 53) that the program 
of the Federation parallels closely the Communist Party 
line of 1940. Two things were listed to support this con¬ 
clusion : that the Federation opposed compulsory military 
training, then also opposed by the Communists, and that it 
emphasized the threat to civil liberties. Thus, the re¬ 
port says, the Federation “served a useful function to Com¬ 
munists as it declared that ‘ours is a task of true national 
defense’.” (R. 53). This last reference comes, as the Court 
will have observed (R. 74) from the brochure, Exhibit 3. 
The “defense” is in aid of constitutional liberties. If this 
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be aid to Communists it is also aid to every American. 
That any adverse inference to the Federation should be 
drawn from this is a reflection on the standards used. 

As to the opposition to military training, it may be 
pointed out that at the time many Representatives in Con¬ 
gress also opposed it, and a large number of other persons 
shared their view. The literature issued by the Federa¬ 
tion on this subject (see R. 76) is in evidence (Exs. 4 and 5, 
R. 172-176). This literature is of the essence of the right 
to petition guaranteed by the First Amendment. 

To suggest that the emphasis on civil liberties is hostile 
to our form of government is outrageous doctrine. Ma¬ 
terial dealing with many of the activities of the Federation 
in this field is in evidence (Exs. 6-13, R. 176-199; Ex. 3 and 
parts of Ex. 13, which are being handed to the Court in 
their original form). This material has all been fully an¬ 
alyzed by Professor Swisher in his memorandum printed 
as Appendix B annexed to this brief. 

(h) Mr. Dies then w*ent on to say (R. 53), still quoting 
from the Attorney General, that the Federation “represents 
the principle of interlocking leadership of Communist front 
and penetrated organizations”. Only one instance is speci¬ 
fied, the rest of the statement being wholly general (R. 54). 
But what bearing can this have on the field of inquiry of 
the Committee? How- does it establish the diffusion of any 
propaganda which attacks the principles of our form of 
government? Appellant’s attempt to obtain the data be¬ 
hind the statement was blocked (see Subpoena, item 14, R. 
35, which Mr. Stearns produced, R. 101, and the Court 
ruled irrelevant, R. 104). 

(i) There is next a statement (R. 54) that the activities 
of the Federation are “chiefly” in committees created for 
the defense of individuals, particularly Communist leaders 
such as Darcy and Wood. There is no basis whatever for 
the statement that the issuance of such literature was the 
chief activity of the Federation. On the contrary, the 
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record belies this conclusion. The material issued by the 
Federation covers a wide range of subjects and actually 
none of the documents in the record deals with either Wood 
or Darcy. When appellant attempted to put in evidence 
a communication relating to the Darcy case (Ex. 23 for 
Identification, R. 234), the Court sustained an objection to 
it (R. 124). It should be noted that the Darcy case in¬ 
volved a question of civil liberties and that the position of 
the Federation was supported by a large number of dis¬ 
tinguished individuals (R. 234). The Wood case was of 
like character—ultimately the conviction of Wood was re¬ 
versed: Wood v. State, 76 Okl. Cr. 89 (briefs were filed by 
the Federation, the American Civil Liberties Union and 
other organizations, id. 94). 

(j) The last comment which came from the Attorney 
General’s report (R. 54) was to the effect that in legislative 
activities in opposition to the Dies Committee the Federa¬ 
tion had operated “in close affiliation” with the Interna¬ 
tional Labor Defense, long identified as Communist, and 
therefore having lost most of its usefulness, so that the 
Federation “is one of the equivalent organizations set up 
to attract those who would not openly affiliate themselves 
with Communist groups if apprised of the facts”. Nothing 
was offered in support of these contentions. Appellant 
unsuccessfully tried to require production of the material 
on which this part of the speech was based (R. 33, 34, item 
9, R. 101, 104). 

(k) The next part of the speech which appears in the 
record (R. 54-58) dealt chiefly with the Washington affiliate 
of the Federation and repeated much of what had already 
been said concerning the Federation itself (see R. 56). 
It requires no separate discussion. 

(l) Mr. Dies then went on (R. 59) to discuss some al¬ 
leged identity of sponsorship between the Federation and 
the American Peace Mobilization, which he characterized 
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as “the most completely Communist organization that was 
ever formed in the United States”. He further said that 
this organization had picketed the White House, had ad¬ 
vised persons who wanted to evade the draft, and had 
instigated strikes in defense industries. His only support 
for these statements was a telegram supporting the right 
to strike and a pamphlet which argued that “All aid short 
of war means war”. 

However much one may dislike the policies of the Amer¬ 
ican Peace Mobilization, what was hostile to our form of 
government in its activities as reflected in this speech? 
Mr. Dies appears to have confused the Federation with the 
American Peace Mobilization on a number of occasions 
(R. 63, 148). When he originally made the statement (R. 
59) it was clear that it was the latter organization which 
was involved in the picketing of the White House and in 
strike activities. It may be assumed that in the later ref¬ 
erences nothing more was intended than had first been 
stated. However the Court (R. 66, 67) picked up the later 
statement rather than the earlier one, believing it applica¬ 
ble to the Federation and gave it particular significance 
(R. 67). We submit this was wholly unjustified. 

(m) Mr. Dies then commented (R. 148) on the fact that 
the Federation had the “effrontery” to ask a Grand Jury 
investigation of his Committee. Here again he is refer¬ 
ring to the pamphlet “Investigate Martin Dies” (Ex. 1). 

(n) The speech continued (R. 60) with a statement about 
the will of appellant’s brother, Robert Marshall, which Mr. 
Dies said had set up a trust, among other things, to educate 
the people to develop a theory of “production for use and 
not for profit”. Un-American to Mr. Dies this might be, 
but it does not attack the principle of our Constitution 
which nowhere guarantees the profit motive. The only pos¬ 
sible relevancy of this part of the speech to the case at bar 
might be the comment that the Federation received money 
from the trust established by that will (R. 61-63) and that 
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some of this money was used to defeat the Dies Committee 
(R. 60). 

(o) We skip, as not relevant to any issue here, the lists 
of the organizations benefited by the Marshall trust (B. 
149-153) and similar comment about the now defunct Gar¬ 
land Fund (R. 62). 

(p) But we must pause a moment to reflect on the emo¬ 
tion voiced by Mr. Dies at the temerity of the Federation 
in opposing the re-election of Mr. Smith of Virginia (R. 
153,154). It is in passages such as this that his real point 
of view is divulged. Mr. Dies further attacked the Fed¬ 
eration for seeking the defeat of his Committee and the 
defeat of Congressmen who did not meet its “qualification 
of liberalism” (R. 63). It is indeed the essence of Mr. 
Dies 7 diatribe that the Federation had the temerity to 
oppose him and his associates. But what is hostile to our 
form of government here? At the last election opposition 
was voiced by many groups to a considerable number of 
candidates for re-election to Congress on grounds similar 
to those voiced by the Federation in 1942. The people ap¬ 
pear to have heeded these views in many instances. Was 
this un-American? 

(q) We need not stop either to discuss the tabulation 
of government employees (R. 156-164) belonging to the 
Federation and their supposed “other Communist affilia¬ 
tions”. It is obvious that all this was part of Mr. Dies 7 
constant attack on the New Deal, part of his effort to make 
it appear that the Roosevelt Administration was helping 
the Communist Party. None of this throws any light what¬ 
ever on any material relevant to the functioning of the 
Committee. 

(r) The last part of the speech read into the record by 
the Government (R. 64, 65) dealt further with the Wash¬ 
ington affiliate of the Federation. It added nothing new 


32 


besides mentioning that Elizabeth Gurley Flynn, who was a 
member of the National Committee of the Communist 
Party, had spoken at its first Conference, and that one of 
the sponsors of the organization was the leader of the 
picket line in front of the White House. 

(s) We can, however, not leave the subject of Mr. Dies’ 
speech without calling attention to the kind of evidence he 
thought meaningful. He introduced into the record (R. 
164-168) certain telegrams which (R. 165) he claimed had 
been sent after the issuance of the pamphlet which attacked 
his Committee (Ex. 1). He said “The evidence that I am 
submitting is not evidence that can be laughed off” (R. 
164). Here is what this evidence consisted of: 

A telegram, which was put in the Congressional Record 
twice, suggesting that the pamphlet be mailed to officials of 
the Government (R. 165); a telegram to the President ask¬ 
ing clemency for Browder; a telegram of apology for not 
attending a dinner; an inquiry about the filing of a brief 
amicus (R. 166); a request for support against the Dies 
Committee; an appeal to allow minority parties to remain 
on the ballot; a request for letterheads (R. 167). The 
last telegram is to Senator VanNuys asking for the de¬ 
feat of an amendment proposed by Mr. Dies to legislation 
pending in Congress on the ground that its passage would 
constitute a bill of attainder (R. 168). 

! WTio is the butt for laughter here? Is it not Mr. Dies? 
But this speech has, unfortunately, been treated seriously. 


WTien this speech is stripped of its innuendoes, emotion 
and hysteria, there is absolutely nothing left which would 
justify any inference that the Federation had been con¬ 
cerned with the “diffusion” of propaganda which “attacks 
the principle of the form of government as guaranteed 
by our Constitution”. 
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The Dies speech can furnish no conceivable basis for 
the issuance of the subpoena to appellant. Yet this is 
what the Government “solely” relied on! (R. 102). 

Furthermore, the Committee had before it not only the 
Attorney General’s report, but also the material he had 
relied on (R. 71, 77). An examination of the material 
which is in the record shows that none of it came within 
the scope of the Resolution. The subjects discussed were 
summarized in the statement submitted by appellant at 
the time of his first appearance before the Subcommittee 
(Ex. 14, R. 206-209). They are voting, discrimination, 
employment, lynching, police violence, labor problems and 
native fascists. There is nothing in any of the documents 
discussing these subjects which would bring the Federation 
within the scope of the Resolution. It is true, of course, 
that many of the positions taken by the Federation and ex¬ 
pressed in this literature were positions for which men like 
Martin Dies had only contempt, but they were positions 
in many cases expressing views announced by the United 
States Supreme Court. 

These various documents were analyzed in great detail 
bv Professor Swisher in a memorandum which the Trial 
Court received as a sort of brief (R. 100), a copy of which 
is annexed hereto as Appendix B. The concluding para¬ 
graphs state: 

“I find no suggestion of the advocacy of the over¬ 
throw of government by force and violence. I find no 
suggestion of advocacy of the use of force and vio¬ 
lence for any purpose. I find no advocacy of the over¬ 
throw of government by any means whatsoever. While 
almost anything that can be said about our domestic 
problems has foreign implications as well, the mate¬ 
rials here discussed are focused upon domestic rather 
than foreign problems. 

“I have great difficulty in appraising the materials 
in terms of the words ‘un-American’ and ‘subversive,’ 
which, as I understand it, define the scope of the in¬ 
vestigatory power of the Committee on Un-American 
Activities. I can conceive of conduct so offensive that 
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I would feel justified in classifying it as un-American 
and subversive but the categories seem to me to lack 
entirely the precision needed for the measurement of 
the limits of legal conduct. As I see it, nothing in 
the materials herein discussed even remotely justifies 
classification as un-American or subversive. While 
I do not necessarily agree with all that is said and 
may not always approve of the tone of the writing, 
both the contents of the documents and the mode of 
their phrasing, when read in their context, seems to 
me to be entirely within the scope of the freedom of 
speech and of the press which are guaranteed by the 
Constitution.” 

4. To sum up, to avoid conflict with the Fourth Amend¬ 
ment, the Government must establish pertinency. That 
must be such pertinency as would justify an inference 
by the Court on all the facts (and not merely on those 
considered by the Committee) that the matters inquired 
into related to the subject of the inquiry. Here the subject 
of the inquiry is propaganda of a certain kind—not all 
propaganda. There is no suggestion on the part of anyone 
that the propaganda distributed by the Federation was 
of the character described in the Resolution. Inquiry into 
the source of the funds responsible for the propaganda 
is therefore without pertinence. 


POINT HI 

The subpoena was void under the Fourth Amend¬ 
ment. 

Appellant attacked the validity of the subpoena both by 
motion to dismiss in advance of trial (R. 3), and by motion 
for acquittal at its conclusion (R. 128) and by motion for 
a new trial (R. 36). 

The subpoena (Ex. 1, R. 144) called upon appellant to 
produce “all books, records and correspondence pertaining 
to .the National Federation for Constitutional Liberties 
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relating to the solicitation and disbursement of funds with 
a list of all contributors”. It will be observed that there 
was no limitation as to time and, in effect, none as to 
substance. Actually, to comply with this subpoena appel¬ 
lant would have had to produce all the financial records 
and all correspondence relating to contributions and to 
all expenses for the entire period of the organization’s 
existence. This was nearly six years. (The Federation 
was organized in June, 1940—R. 52; the subpoena was 
dated January, 1946—R. 144). 

It is settled law that a subpoena that is too broad is 
void as a violation of the guaranty against, unreasonable 
searches and seizures contained in the Fourth Amendment: 
Hale v. Henkel, 201 U. S. 43; Bank of America National 
Trust & Savings Assoc, v. Douglas, 105 F. (2d) 100 (App. 
D. C.). 

It is also settled that the validity of such a subpoena 
can be tested by refusing to obey it, since there can be no 
appellate review of an order denying a motion to vacate. 
Cobbledick v. United States, 309 U. S. 323. While this 
principle has ordinarily been enumerated in prosecutions 
for contempt of court, the rule must be the same in prose¬ 
cutions under Title 2, § 192, which is the equivalent of a 
contempt prosecution. 

There is no merit to the suggestion made by Judge 
Holtzoff in his opinion denying the motion to dismiss 
(R. 23) that appellant might not be able to raise the point 
because the subpoena called for records of an organization, 
citing United States v. White, 322 U. S. 694. That case 
dealt with the privilege against self-incrimination which 
is not available to a corporation, or by analogy, to a 
voluntary association. Here we are relying on the Fourth 
Amendment which applies equally to corporations and in¬ 
dividuals. (See Silverthorne Lumber Co. v. United States, 
251 U. S. 385.) Indeed in the Hale case, supra, the sub¬ 
poena called for the production of corporate records. 

There can be no doubt that the same rules apply to sub¬ 
poenas issued by legislative committees as to subpoenas 
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issued by any other governmental authority. United States 
v. Groves, 18 F. Supp. 3. 

We come, therefore, to the question whether the subpoena 
does violate the Fourth Amendment. Subpoenas less ex¬ 
tensive than this have been condemned. See Federal Trade 
Commission v. American Tobacco Company, 264 U. S. 298; 
Ex parte Brown, 72 Mo. 83; People v. Reynolds, 350 Ill. 11; 
In re United Shoe Machinery Corporation, 6 F. R. D. 347. 

The cases cited by Judge Holtzoff (R. 23) as indicating 
that the subpoena was valid are not in point. In Brown 
v. United States, 276 U. S. 134, the subpoena covered only 
a three-year period and was limited as to subject matter; 
in Wheeler v. United States, 226 U. S. 478, the period was 
less than one and a half years. The subpoena in the case 
at bar is much more like the one condemned in the Hale 
case. 

We submit, therefore, that the subpoena in the case at 
bar should be held void and the indictment accordingly 
dismissed. 


POINT IV 

The Court erred in its rulings on the voir dire . 

During the examination of the talesmen it, of course, 
became evident that a number of them were government 
employees. In this particular case it seemed to defense 
counsel that such employees should not serve at all, or at 
least, not until they had been questioned about the impact 
of their employment upon the conscientious exercise of 
their duties as jurors. 

The Court was first asked to exclude all government 
employees because the Committee was in effect the com¬ 
plaining witness (R. 39) and also because the pendeney 
of the loyalty investigations might affect the judgment of 
the jurors (R. 40). The Court denied the motion (R. 40). 
Defense counsel also asked that those talesmen who were 
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government employees be asked whether, in the light of 
the circumstances, they had any fear (Q. G. 18, R. 39, see 
discussion, R. 41). The Court refused to permit the ques¬ 
tion to be asked unless it were emasculated by leaving 
out the explanatory introduction (R. 41). Two government 
employees served on the jury (R. 42, 43). 

We recognize, of course, that in the ordinary criminal 
prosecution a person is not disqualified from jury service 
merely because he is an employee of the Government which 
is prosecuting the case. United States v. Wood, 299 U. S. 
123. But the Supreme Court recognized that the rule 
was not of universal application. Here, we submit, is a 
situation to which a different rule should be applied. 

For this prosecution was started at the request of the 
House Committee on Un-American Activities. The past 
proceedings of that Committee indicate the extent to which 
it has pilloried and blacklisted persons who had some 
connection with activities it disliked. (See offers of proof, 
Deft/s Ex. 25 for Id. and 26 for Id., R. 149-152, 158-164, 
Ex. 17, pp. 235-238 and testimony concerning Clifford 
M’Avoy and Michael Quill at pp. 122-124). Moreover, the 
loyalty investigation of all government employees recently 
ordered by President Truman (Ex. Order 9835, 12 Fed. 
Reg. 1935), and still under way, was inspired by the same 
Committee. That Executive Order specifically mentioned 
the files of the Committee as source material for the in¬ 
vestigations. Under these circumstances there is a real 
possibility that government employees might find it diffi¬ 
cult conscientiously to serve as jurors in a case such as this, 
for fear that participation in a disagreement or an acquittal 
might result in black marks against them in the records of 
the Committee and in an investigation of their loyalty.* No 
talesman should have been asked to suffer this sword of 
Damocles, no accused should have his liberty depend on 
the absence of such a fear in his particular case. Surely 
there would have been enough talesmen available though 
all government workers had been excluded. The Court 
erred in denying the motion. 


• See Andrews, Washington Witch Hunt. 
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Moreover, in the Wood case the Supreme Court stressed 
the fact that a defendant should have the fullest oppor¬ 
tunity for probing actual prejudice. Chief Justice Hughes 
said: 


“It is said that particular crimes might be of special 
interest to employees in certain governmental depart¬ 
ments, as, for example, the crime of counterfeiting, 
to employees of the treasury. But when we consider 
the range of offenses and the general run of criminal 
prosecutions, it is apparent that such cases of special 
interest would be exceptional. The law permits full 
inquirv as to actual bias in anv such instances” (299 
U. S. at 149). 

Here such full inquiry was not permitted since the crucial 
question (Q. G. 18, R. 39) was not allowed. This was 
prejudicial error. 


POINT y 

The Court erred in holding irrelevant certain docu¬ 
mentary material offered by the defense. 

Defense counsel issued subpoenas to obtain certain docu¬ 
ments from the possession of the Committee (R. 26-31) 
and the Attorney General (R. 31-36). The Court ruled 
that these documents were irrelevant (R. 104, 126). These 
rulings were included in the grounds of the motion for a 
new trial (R. 36, 37). 

We have already indicated the basis on which this ma¬ 
terial should have been received. It was all relevant on 
the issue of the pertinency of the material called for in 
the subpoena directed to appellant. So much of it as had 
been before the Committee when it directed the issuance 
of that subpoena was relevant under the Trial Court’s own 
ruling (R. 105). The Court permitted the introduction 
into evidence of such material as happened to be in the 
possession of defense counsel and to be identified by Mr. 
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Adamson. There was no conceivable basis for rejecting 
other material which had also been before the Committee. 
Without all that material the Court could not possibly 
determine the issue of pertinency. Its attempt to do so on 
partial evidence was prejudicial error. 


POINT VI 

The Court erred in its rejection of proffers of proof 
made by the defense. 

In support of its argument that the Committee was ex¬ 
ceeding its constitutional powers and was invading the 
protected areas of freedom of speech and of the press, 
defense counsel sought to establish that the Committee 
was guided by no standards (R. 105-107), that its activities 
were not in fact within the framework of the Resolution 
(R. 108-113), that the Committee characterized as un- 
American and subversive persons who had attacked it 
(R. 114, 115), including the Federation (R. 236), that its 
principal activity was to maintain a “black list” (R. 115- 
117), that this list was compiled without any procedural 
i due process afforded the Federation or the other individuals 
and organizations named (Ex. 25 for Id., R. 235, 236), that 
the Committee was primarily engaged in non-legislative 
activities for the purpose of obtaining conformity to its 
i views (Ex. 26 for Id., R. 237, 238). The Court held all 
these offers irrelevant (R. 97, 120, 126) and specifically 
refused to receive the two detailed offers above referred 
to (Exs. 25, 26 for Id., R. 97, 127). 

This material, if received by the Court, would have 
destroyed the Government’s contention that the records 
sought by the subpoena were pertinent to the inquiry the 
Committee had been authorized to conduct. 

We submit that this material was relevant also to a 
proper understanding of the basic constitutional conten- 
■ tions and should have been received. The Supreme Court 
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has often had occasion to comment on the undesirability 
of passing on grave constitutional issues without a full 
factual background. Bunting v. Oregon, 243 U. S. 426, 
438; Chestleton Corp. v. Sinclair, 264 U. S. 543, 548; 
Borden’s Farm Products v. Baldwin, 293 U. S. 194, 213. 

It is necessary to show the actual functioning of a chal¬ 
lenged law in order to rebut the presumption of constitu¬ 
tionality which otherwise attaches. See Snowden v. Hughes, 
321 U. S. 1, 8-9. 

Tt was, therefore, error for the Court to refuse to con¬ 
sider this proffered evidence. 


POINT vn 

The Court erred in its rulings with regard to wil¬ 
fulness. 

In order to persuade the jury that he had not wilfully 
refused to produce the subpoenaed records appellant asked 
to have read to the jury the statements (Exs. 14, 16) which 
he had given to the Committee when he appeared before 
it. This request was refused (R. 127). 

Appellant requested the following charges on the subject 
of wilfulness (R. 129): 

“(11) Wilfulness is a state of mind. You must con¬ 
sider the state of mind of the Defendant at the time 
the alleged offense occurred, and you must determine 
whether the Defendant was wilful or not at such time. 

“(12) The absence of wilfulness may be deduced 
from the Defendant’s conduct, from the things he did 
or said, and from all other circumstances which sur¬ 
rounded his alleged failure to produce the records 
called for by the summons or subpoena. 

“(13) In the commission of an offense under the 
law under which the Defendant is charged in this case, 
wilfulness denotes an act done with an evil purpose, 
without justifiable excuse, and without ground for be- 


41 

lieving it lawful, or conduct marked by careless dis¬ 
regard of whether or not one has a right to act. 

“(14) If you believe that the Defendant refused to 
produce the papers or records as charged in the 
indictment because he had an honest, bona fide belief 
that the Committee on Un-American Activities was 
acting beyond its power and in an unconstitutional 
manner, you may consider this fact in determining 
whether or not Defendant’s conduct in such a refusal 
was wilful.” 

The Court did not expressly rule on any of these requests, 
indicating that exceptions should be taken after the charge 
to the extent that they were not granted (R. 133). 

The Court’s actual charge on this subject was very 
brief and reads as follows—the matter in parentheses being 
supplied to correct an evident error in the printing: 

“Several times during this charge I have used the 
term ‘wilful’ or ‘wilfully.’ ‘Wilful’ as used in 2 United 
States Code, Section 192, the section under which the 
defendant is indicted, means ‘deliberate and intentional’ 
and (not by) inadvertence or accidental. Thus, the 
motive of the defendant in failing to comply with the 
subpoena and his reason for such failure are not ma¬ 
terial, so long you find that the defendant did so 
intentionally and deliberately” (R. 140). 

Counsel excepted to the refusal to charge as requested 
and specifically to the charge as made (R. 141). 

We recognize, of course, that this Court in Fields v. 
United States, 164 F. (2d) 97, has ruled that “wilful” in this 
statute means only “deliberate”. But we submit that a 
different rule is applicable here because the Resolution 
could be saved from condemnation on the score of vague¬ 
ness only by interpreting “wilful” to mean more than 
“deliberate”, as was done in Screics v. United States, 325 
U. S. 91. Since this Court ignored a similar contention 
made in the Barsky case we shall not further elaborate 
the matter here, but are discussing it so as to save it for 
further review should that be necessary. 
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CONCLUSION 

The judgment of conviction should be reversed and 
the indictment dismissed. 

v.. Osmond K. Fraenkel, 

Abraham J. Isserman, 

Attorneys for Appellant, 
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APPENDIX A 

1. 2 U. S. C., § 192; R. S. § 103; June 27, 1938, c. 594, 52 

Stat. 942. 

Refusal of witness to testify . Every person who having 
been summoned as a witness by the authority of either 
House of Congress to give testimony or to produce papers 
upon any matter under inquiry before either House, or any 
joint committee established by a joint or concurrent resolu¬ 
tion of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or who, 
having appeared, refused to answer any question pertinent 
to the question under inquiry, shall be deemed guilty of a 
misdemeanor, punishable by a fine of not more than $1000 
nor less than $100 and imprisonment in a common jail for 
not less than one month nor more than twelve months. 

2. 2 U. S. C., § 194; R. S. § 104; July 13, 1936, c. S84, 49 

Stat. 2041; June 22, 1938, c. 594, 52 Stat. 942. 

Witnesses failing to testify or produce records. When¬ 
ever a witness summoned as mentioned in section 192 fails 
to appear to testify or fails to produce any books, papers, 
records, or documents, as required, or whenever any wit¬ 
ness so summoned refuses to answer any question pertinent 
to the subject under inquiry before either House, or any 
joint committee established by a joint or concurrent resolu¬ 
tion of the two Houses of Congress, or any committee or 
subcommittee of either House of Congress, and the fact of 
such failure or failures is reported in either House -while 
Congress is in session, or when Congress is not in session, 
a statement of fact constituting such failure is reported to 
and filed with the President of the Senate or the Speaker 
of the House, it shall be the duty of the said President of 
the Senate or Speaker of the House, as the case may be, to 
said under the seal of the Senate or House, as the case 
certify, and he shall so certify, the statement of facts afore- 
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may be, to the appropriate United States attorney, whose 
duty it shall be to bring the matter before the grand jury 
for its action. 

3. Legislative Reorganization Act of 1946, 79-2, Public 
No. 601, ch. 753, section 121, establishing the House 
Committee as a standing committee of the House of 
Representatives and defining the powers and duties of 
that committee: 

Rule X 

Standing Committees 

(a) There shall be elected by the House at the com¬ 
mencement of each Congress, the following standing com¬ 
mittees : 

... 17. Committee on Un-American Activities to con¬ 
sist of nine members. 


Rule XI 

Powers and Duties of Committees 
1 . . . (q) (1) Committee on Un-American Activities 

(A) Un-American Activities. 

(2) The Committee on Un-American Activities, as a 
whole or by sub-committee, is authorized to make from 
time to time investigations of (i) the extent, character and 
objects of un-American propaganda activities in the United 
States, (ii) the diffusion within the United States of sub¬ 
versive and un-American propaganda that is instigated 
from foreign countries or of a domestic origin and attacks 
the principle of the form of government as guaranteed by 
our Constitution, and (iii) all other questions in relation 
thereto that would aid Congress in any necessary remedial 
legislation. 

The Committee on Un-American Activities shall report 
to the House (or to the Clerk of the House if the House is 
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not in session) the results of any such investigation, to¬ 
gether with such recommendations as it deems advisable. 

For the purpose of any such investigation, the Com¬ 
mittee on Un-American Activities, or any subcommittee 
thereof, is authorized to sit and act at such times and 
places within the United States, whether or not the House 
is sitting, has recessed, or has adjourned, to hold such 
hearings, to require the attendants of such witnesses and 
the production of such books, papers, and documents, and 
to take such testimony, as it deems necessary. Subpoenas 
may be issued under the signature of the chairman of the 
committee or any subcommittee, or by any member desig¬ 
nated by any such chairman, and may be served by any 
person designated by any such chairman or member. 

The language in the amendment of Rule XI by the Legis¬ 
lative Reorganization Act of 1946 is substantially the 
same as the House Resolution which initiated and con¬ 
tinued the House Committee in effect until the establish¬ 
ment of the present Committee (House Resolution 5, 79-1, 
91 C. R. 10,15 (1945); H. R. 282, 75-31, 83 C. R. 7568, 7586 
(1938): H. R. 26, 76-1, 84 C. R. 1098, 1128 (1939); H. R. 
321, 76-3, 86 C. R. 572, 605 (1940); H. R. 90, 77-1, 87 C. R. 
886, 899 (1941); H. R. 420, 77-2, 88 C. R. 2282, 2297 (1942); 
H. R. 65, 78-1, 89 C. R. 795, 810 (1943). 
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APPENDIX B 

Analysis of Certain Materials in the Form of 
Forty-three Exhibits Submitted by George Marshall as 

Publications of 

The National Federation for Constitutional Liberties 

I have grouped the forty-three exhibits submitted by Mr. 
George Marshall under seven headings, following a pattern 
of organization which he or someone acting with or for 
him used on an earlier occasion, as indicated by his mimeo¬ 
graphed testimony before a sub-committee of the Committee 
on L T n-American Activities on April 8, 1946. The seven 
groups may be identified by the following briefly phrased 
titles: 

1. The right to vote. 

2. Equal rights to work and to use of public facilities. 

3. Defense of Negroes against mistreatment. 

4. Defense of rights of labor. 

5. Democracy in education. 

6. Democracy in the Armed Forces. 

7. The danger of native fascism in America. 

Group 1—The Right to Vote 

Group 1 of the exhibits includes three items, as follows: 

Exhibit 1. A printed memorandum dated June, 1943, 
headed NCFL Memorandum and entitled Poll Tax Repeal — 
A Priority for Victory. The memorandum runs to four¬ 
teen pages plus two pages of advertisements of the organi¬ 
zation and some of its publications. It has to do with the 
highly controversial issue of the power and duty of the 
federal government to enact legislation to prevent the states 
from requiring the payment of a poll tax as a condition 
of voting in any election. The pamphlet denounces the 
practice of seven southern states which have this poll tax 
requirement, and which use it extensively to prevent 
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Negroes from voting. The pamphlet advocates enactment 
of federal legislation on the subject and uses quotations 
from President Franklin D. Roosevelt, Justice Hugo Black 
and Donald M. Nelson, then chief of the War Production 
Board, in support of arguments for the necessity of pre¬ 
serving fully the right of democracy at home while fighting 
a war against its foreign enemies. This issue of freedom 
and democracy, it contends, is not merely a local issue 
but a world issue. It declares that 

Hitler 7 s allies in the Congress of the United States 
are a small but dangerous bloc of poll tax Congress¬ 
men, working hand in hand with the appeasers and 
obstructionists, preaching the gospels of racism and 
bigotry, dividing and disuniting the people of the 
United States. 

In support of its argument it denounces Martin Dies, a 
Representative from Texas who was then chairman of the 
Committee on Un-American Activities of the House of 
Representatives, declaring among other things that “the 
propaganda techniques which Dies invokes parallel the 
techniques of Herr Goebels 7 Reichsministry of Propa¬ 
ganda. 77 It declares that “Martin Dies, Texas poll taxer, 
for four years has used his ‘Special Committee on Un- 
American Activities 7 to shield native fascists and Axis 
supporters and to slander and malign loyal anti-fascist 
Americans. 77 

The pamphlet denounces three Congressmen, Howard 
Smith, Sam Hobbs and E. E. Cox, for their advocacy of 
anti-labor legislation, saying that they “stop at nothing 
in their campaign to demoralize the war-workers of 
America, the men and women from whose homes come 
the fighters of democracy, the millions in the armed serv¬ 
ices. 77 It discusses and denounces anti-labor legislation 
supported by these men. 

The memorandum denounces John Rankin, from Mis¬ 
sissippi, using a quotation from The New Republic to say 
that Rankin is “anti-alien, anti-Semitic, and perhaps the 
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most bitterly anti-Negro individual in Congress.” It de- 
nbunces the “bigoted concepts” nurtured by Representa¬ 
tive Rankin as symbols of Hitlerism. It points out that 
the members of Congress who are here criticized are resi¬ 
dents of poll tax states. “Elected year after year with 
little or no opposition, chosen by less than 3% of the people 
of their districts, they have the power to strangle the 
democratic government of the nation.” It points to the 
Committee positions held by members of Congress from 
poll tax states to demonstrate their tremendous power. 

The memorandum gives the names of numerous authori¬ 
ties in the field of constitutional law who take the position 
either that the poll tax violates the United States Consti¬ 
tution or, at any rate, that Congress has the power to out¬ 
law its use as a restriction upon the right to vote. It 
analyses the drive for federal anti-poll tax legislation and 
denounces the filibustering technique by which the enact¬ 
ment of such legislation has thus far been prevented. It 
lists the names of well-known labor leaders, civic leaders 
and others who favor the proposed legislation, and quotes 
extensively from some of them. It declares that 

Congress will repeal the poll tax if the American 
people speak out. This vicious obstacle to democratic 
unity for victory over the Axis can and must be 
abolished Now. 

Exhibit 2. This, in the form presented to me, is a one- 
page mimeographed document entitled Action Letter dated 
January 20, 1944. Its subject is “Soldiers 7 Vote Endan¬ 
gered by ‘Gagged Rule 7 and ‘Ghost Legislation. 7 77 It calls 
attention to the fact that, in spite of unprecedented and 
outspoken nationwide support for legislation to permit 
soldiers to vote, there was danger that no such legislation 
would be enacted. It declares that for more than two 
months “the strongly organized and militant poll tax bloc 
in the House, under the articulate leadership of Rep. 
Rankin (who has utilized the soldiers 7 vote issue repeatedly 
to make fascist-like anti-Semitic and anti-Negro attacks) 
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has voiced and organized opposition to genuine, effective 
soldier vote legislation.” The obvious premise of the docu¬ 
ment is to build up public sentiment for enactment of the 
desired legislation to permit voting by soldiers who are 
absent from their home districts. 

Exhibit 3. This is a printed leaflet entitled How your 
G.I. Joe Can Vote. It gives information about registra¬ 
tion, applications for ballots, the time limit for voting, 
and such matters, for servicemen and people in the mer¬ 
chant marine, the Red Cross, the USO and other organiza¬ 
tions. It urges friends and relatives to keep servicemen in¬ 
formed about election campaigns and the desirability of 
voting. The pamphlet deals only with voting, and does not 
recommend voting for particular candidates, or for or 
against particular proposals. It says that the outcome of 
the November elections will largely determine “whether the 
war will end in complete victory and the smashing of 
fascism,” but it does not explain its position. 

Group 2—Equal Rights to Work and to 
Use of Public Facilities 

Exhibit 4. This is a printed leaflet or pamphlet entitled 
What Score do you have on: FEPC. The leaflet points 
out that “the President’s Committee on Fair Employment 
Practice was set up to make available to the nation’s in¬ 
dustry in wartime the energies and skills of all men and 
women regardless of race, creed, color or national origin.” 
It calls attention to pending legislation to give such a com¬ 
mittee permanent status and increased powers. It points 
to the difficulties of enacting such legislation and urges 
readers to seek action from members of the Senate and 
House of Representatives. It outlines ways for seeking 
redress of grievances by people who are discriminated 
against in matters of employment. 

Exhibit 5. This is a two page Action Letter dated Sep¬ 
tember 13,1944, on the subject “Bill for a Permanent FEPC 
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now before Senate Committee.” It further discusses the 
subject of FEPC bills and urges people to support the 
proposed legislation by writing to certain listed Senators, 
by sending copies of their letters to the National Federa¬ 
tion for Constitutional Liberties, and by sending in their 
contributions to help forward this campaign. 

Exhibit 6. This is a fourteen page mimeographed docu¬ 
ment dated June, 1945, and entitled “Prominent Citizens 
and National Organizations Support FEPC.” It consists 
principally of copies of twenty-six letters in support of 
the FEPC by college and university professors, labor 
union officials, newspaper editors, civic leaders and others. 
The letters support and defend the purposes of the FEPC. 
In general they seek enactment of permanent legislation 
and the appropriation of funds for its support. None of 
them is any sense critical of the functions of organized 
government in general, or of American government in par¬ 
ticular. 

Exhibit 7. This is a two page photostat copy of an 
Action Letter dated April 6, 1945, on passage of FEPC 
bills by the New York Legislature. It urges the main¬ 
tenance of alert and active public opinion to see that the 
intent and spirit of the New York law are carried into 
action. It urges also “very immediate and intensive par¬ 
ticipation in the national campaign for a permanent fed¬ 
eral FEPC.” Nearly a page and a half of the Letter 
deal with the status of FEPC bills in Congress, and with 
the strategy of urging the enactment of such legislation. 
It urges people to write to Senators and Representatives 
about the matter and to send to the National Federation 
for Constitutional Liberties any responses received from 
Senators or Congressmen. It asks for contributions to 
keep up the campaign. 

Exhibit 8. This is a photostat copy of a three page 
mimeographed document dated December 2, 1944, and en- 
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titled “ Summary of Discussion on Tentative Proposals of 
the New York State Commission against Discrimination 
on which there are hearings in NYC, December 4,5, 6, 1944, 
in the Bar Association Building, 22 West 44th Street.” 
This is a summary of material to aid in the discussion of 
two bills on the subject of discriminatory practises in 
employment which had been submitted to Governor Dewey 
and to the New York State Legislature. The discussion 
deals with the varied items that had to be considered in 
the drafting of a bill to prevent discriminations in employ¬ 
ment on various grounds. Among the subjects discussed 
were the exclusion or non-exclusion of particular types of 
employment, the penalties to be applied, and the nature of 
the commission to be set up for purposes of enforcement. 

Exhibit 9. This is a sixty-four page booklet entitled 
Everybody’s Business. A Summary of New York State 
Anti-Discrimination Laws and How to Use Them. It was 
copyrighted in 1946. The first paragraph of the two page 
introduction reads as follows: 

Discrimination against racial, religious and national 
minorities must go. Democracy is strong and marches 
forward when Negroes, Jews, Catholics, Mexican- 
Americans, Italians, Poles, Latin Americans, and all 
other racial, religious and national minorities enjoy all 
civil rights equal with other Americans, as guaranteed 
by the Constitution of New York State. We know 
now that no one is safe in the enjoyment of these 
rights and liberties unless everyone is assured that 
enjoyment. 

It declares that the w T ar against fascism was not over 
with military victories but must go on “until democracy be¬ 
comes strong enough to stamp out forever all signs of 
fascist thinking and action—until lynching, race riots, Jim- 
Crow and racial prejudices disappear.” It therefore calls 
attention to the New York Anti-discrimination Law and 
urges that violations be reported and that enforcement be 
brought about by vigilant action. It takes up the Law step 
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by step, telling what is forbidden, what the problems are 
in the various fields of employment, and what steps must 
be taken in terms of the Law and the governmental ma¬ 
chinery of the state to bring about maximum enforcement. 
It calls attention to laws to protect equality and civil rights 
dealing with such subjects as political intimidation; pub¬ 
lic places; hotels, restaurants and other eating places; 
theatres and other places of amusement-; other public 
services; education; housing; welfare, cemetery facilities; 
pay for women; unions; law and the courts; and life in¬ 
surance. It lists ten basic steps to action for the protec¬ 
tion of the rights in question. The listing of these steps 
is apparently intended to give the average individual guid¬ 
ance in getting from his government the protection to 
which the law- entitles him. 

Two pages are devoted to characterization of the 
National Federation for Constitutional Liberties as an 
agency firmly committed to strengthening and unifying all 
truly democratic forces in the nation. “Its program in¬ 
cludes exposing and isolating racists, seditionists, anti- 
Semites, and all other purveyors of Nazi-inspired race 
hatred who would divide the American people.” It claims 
national leadership in the fight against discrimination,, 
and declares that it “aids in the prosecution of those 
guilty of discrimination and assists in the defense of those 
who are victims of discrimination.” It states that it is 
supported by voluntary contributions of organizations and 
individuals, and it solicits such contributions. 

Exhibit 10. This is a printed pamphlet entitled Race 
Discrimination—and The Law, by Carey McWilliams. It 
is identified as a reprint of an article from Science and 
Society, Vol. IX, No. 1, Winter 1945. It is here printed 
with a two page introduction by A. J. Isserman, Counsel 
for the National Federation for Constitutional Liberties. 
Mr. Isserman’s introduction declares that “the fight against 
racial discrimination at home is a necessary and integral 
component of the fight against world fascism.” He holds 
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that fascism feeds upon segregation and cannot survive 
its elimination. He argues that “America cannot remain 
eighty percent free and twenty percent subjugated and 
oppressed.” He declares that education alone is not enough 
to stop well organized programs of race hatred and that 
the prompt enactment and enforcement of effective legisla¬ 
tion is essential. He states that “the NFCL believes that 
the American people, individually, and through their 
unions, through their professional, church and community 
organizations, will join hand in hand with forward-looking 
lawyers, social scientists and other civic leaders to obtain 
legislation against discrimination. Immediately their 
efforts can find expression in the fight for enactment by 
Congress of the pending bills for the creation of a perma¬ 
nent Fair Employment Practice Commission and for the 
elimination of the poll tax.” 

The character of the McWilliams article is indicated by 
the skeletal outline upon which the article is constructed. 
The outline is as follows: 

1. The origin of discrimination 

A political weapon 

2. Manipulation of mores 

A bar to imminent equality 

“Our Constitution is color blind” 

3. “Myths, fallacies and misconceptions” 

The purpose of legislation 

“Jim Crow” legally unsound 

4. Segregation—Social chaos 

Social data important 

This is a judicious and scholarly article on the subject 
of race discrimination and the law which is well-documented 
with sociological and legal material. 

The author contends that racial discrimination cannot 
be adequately explained in terms of the statement that it 
is the product of already existing racial prejudice. He 
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contends that such discrimination creates racial prejudice 
and deepens the lines of social cleavage. It must there¬ 
fore be resisted as productive of evil rather than merely 
accepted as something that is inevitable. He quotes Justice 
Harlan of the Supreme Court of the United States as asking 

What can more certainly arouse race hate, what more 
certainly create and perpetuate a feeling of distress 
between these races, than state enactments, which, in 
fact, proceed upon the grounds that colored citizens 
are so inferior and degraded that they cannot be 
allowed to sit in public coaches occupied by white 
citizens ? 

He quoted Justice Harlan further as saying that 

The sure guarantee of the peace and security of each 
race is the clear, distinct, unconditional recognition by 
our governments, national and state, of every right 
that inheres in civic freedom, and of the equality be¬ 
fore the law of all citizens of the United States without 
regard to race. 

1 Exhibit 11. This is a printed pamphlet of fifteen pages 
entitled “To Secure the Blessings of Liberty”—Full Em¬ 
ployment as a Safeguard to Civil Liberties. This pamphlet 
sees a correlation between large scale unemployment on 
the one hand and violations of civil liberties on the other. 
It argues in favor of federal legislation in support of full 
employment in connection evidently with consideration of 
bills which did lead ultimately to the enactment of a statute. 
Much of the text of the pamphlet is occupied by material 
which is labelled as the testimony of Abraham J. Isserman, 
Counsel of the National Federation for Constitutional 
Liberties before the Senate Banking Committee. Mr. Isser¬ 
man .declares that 

In the war period the Federation has concentrated 
its efforts in the fight for national unity. We have 
directed our fire against fascism and fascists, the pur¬ 
veyors of hate, propaganda and all those who played 
Hitler’s fifth column game of internal disruption. 
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He argues for the enactment of legislation which will 
both provide employment and make living secure as against 
various kinds of oppression. He cites the hardships which 
workers in many fields had to undergo during the period 
of the depression. He argues that the free enterprise 
with which the American people ought to be satisfied is 
not the free enterprise of employers by itself, which has 
not solved the problem of unemployment, insecurity and 
depression. 

Let us exercise the free enterprise of the American 
people through their government to assist in this prime 
problem of our reconversion period and of our future. 
To the millions of American working men, free enter¬ 
prise has meaning only when they may exercise it 
through useful, remunerative, gainful employment. 

The pamphlet includes a summary of one of the full em¬ 
ployment bills then before Congress. 

Group 3—Defense of Negroes Against Mistreatment 

Exhibit 12. This is a one page mimeographed Action 
Letter dated March 2, 1946, on the subject “Two Negroes 
Killed, 100 Face Frame-up in Tennessee Lynch Wave.” 
This letter gives a brief account of a Tennessee race riot. 
It seeks defense of the rights of one hundred and one 
arrested Negroes whose fate “is in the hands of a typical 
all-white grand jury.” It asks readers to wire the Presi¬ 
dent and the Attorney General urging immediate federal 
intervention to prevent further loss of life and violations 
of civil liberties. It urges that wires be sent to the Governor 
of Tennessee demanding action against the lynch mob and 
release and protection of Negroes. It asks that information 
be sent by organizations and individuals in the community, 
and that reports of the campaign and copies of the com¬ 
munication be sent to the National Federation for Con¬ 
stitutional Liberties. 
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Exhibit 13. This is a one page mimeographed letter of 
the National Federation for Constitutional Liberties dated 
March 13, 1946, calling an emergency national conference 
to stop the lynch terror in Columbia, Tennessee, where 
many Negroes were being held on charges of attempted 
murder after having averted the lynching of a Negro who 
had defended his mother against the blows of a white man. 
The program of action was to include 

A delegation to Attorney General Tom Clark, a fact 
finding delegation to Columbia, and vigorous activities 
in local communities throughout the country in defense 
of the Columbia victims of lynch violence. 

Exhibit 14. This is a one page mimeographed document 
dated March 13, 1946, and entitled Proceedings in Brief of 
the National Emergency Conference to Stop Lynch Terror 
in Columbia, Tennessee. Clark Foreman is quoted as say¬ 
ing at the opening of the Conference that the attack of 
the Negro community was “not a race riot, nor a lynching 
in the usual sense of the word, but was a police pogrom.” 
Other accounts of the disturbance were presented. It was 
decided to send a resolution to the President of the United 
States through a delegation from the Conference (which 
the President declined to meet), to send a delegation to 
Tennessee to examine the facts and seek action by local 
authorities, to have the delegates at the Conference serve 
as a coordinating committee for further action, and to 
establish local committees to hold mass meetings and carry 
on other local activities in accordance with the resolution 
adopted. 

Exhibit 15. This is a one page mimeographed document 
dated March 18, 1946, and entitled Facts in the Columbia, 
Tenn.. Cases. It summarizes the facts in the Columbia 
cases and states that 

Legal defense for the victims is being prepared by 
the National Association for Advancement of Colored 
People and by the National Federation for Constitu¬ 
tional Liberties. 
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Like the other documents dealing with these cases this 
one reflects the deep indignation of members of the organi¬ 
zation at the treatment which the Negroes in question 
received at the hands of white men. Corrective action is 
sought through the recognized machinery of the law. 

Exhibit 16. This is a two page mimeographed document 
entitled Resolution on Police Violence against the Negro 
Community in Columbia, Tenn. Adopted by Representatives 
of Sixty Organizations joined in a National Emergency 
Conference to Stop Lynch Terror in Columbia, Tenn., 
Washington, D. C., March 13, 1946. The Resolution de¬ 
clares that the several measures taken against Negroes 

demonstrate a growing pattern by state and local 
police, under the cloak of law, to deprive citizens of 
their fundamental constitutional rights. These are 
danger signs that America must heed, upon which all 
America must act. 

The Resolution further says 

We declare our intention to arouse the country to 
the defense of the victims at Columbia, Tenn., and for 
such punishment of the perpetrators of this violence 
as will stop the use of state and local police to deprive 
labor and minority groups of their democratic and con¬ 
stitutional rights. 

The Resolution calls for sending a delegation to the Attor¬ 
ney General, for sending a message of protest to the 
Governor of Tennessee, calling mass meetings to discuss 
and issue resolutions on the subject, and the naming of a 
coordinating committee to carry on a campaign for action 
in defense of the rights of Negroes who were being held 
for‘trial. The names of a long list of organizations are 
appended to the Resolution. 

Exhibit 17. This is a three page mimeographed docu¬ 
ment dated October 4,1944, entitled Summary of the Gaines¬ 
ville, Florida, Case. It is a summary account of the trial 
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of three Negroes who were accused of having raped and 
shot a young white woman. It is stated among other things 
that 

The defendants were represented by three young 
lawyers appointed by the court. The record indicates 
that their participation in the trial consisted of plead¬ 
ing their clients guilty, and in joining with the prosecu¬ 
tor in everv motion the latter made in court. These 
lawyers apparently failed to do anything in defense 
of their clients. 

The account, which concludes with a typewritten signature 
of George Marshall as chairman of the National Federation 
for Constitutional Liberties, reflects indignant conviction 
that under the circumstances outlined in the account, the 
defendants were denied a fair trial. The Supreme Court 
of Florida dismissed the appeal, and the defendants were 
scheduled to die at an early date unless some counter 
action were taken. The document concludes with the fol¬ 
lowing appeal for action: 

We urge that all Americans who believe that the 
three Gainesville boys have not had a fair trial and 
that their constitutional rights have been denied, appeal 
to Governor Holland to stay execution to permit the 
defendants to take necessary steps with the aid of 
counsel to appeal their case and to obtain a fair trial. 

Exhibit 18. This is an Action Letter dated February 
12, 1945, on the subject of “Increased National Support 
Needed on Mrs. Recy Taylor Case.” This is an account 
of the rape of a Negro woman by a number of white men, 
and of attempts, evidently thus far unsuccessful, to bring 
about the punishment of the criminals. The action sought 
by the National Federation for Constitutional Liberties was 
apparently outlined on a leaflet which was sent out with 
the Action Letter, but which was not submitted to me for 
analysis. The Letter states that if the steps outlined in 
the leaflet are taken “you will help secure equal justice 
for Mrs. Recy Taylor, and help guarantee that un-American 
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double standards of justice, and pro-fascist actions 
wherever they occur in our country, are ended.” 

Exhibit 19. This document is a photostat copy of an 
Action Letter dated September 17, 1943, on the subject 
“Return to Georgia Chain Gang again threatens Buck- 
hannon, Hearing September 28, see Action Letter of July 
28.” This document deals with the case of a Negro who 
had escaped from a Georgia chain gang after serving 
fourteen years for stealing a pack of cigarettes worth 
about fourteen cents. The state of Georgia had asked for 
his extradition from the state to which he had fled. The 
letter gives an account of his mistreatment and states, 
among other things, that the National Federation for 
Constitutional Liberties has employed counsel in his de¬ 
fense. Readers are asked to write or wire the judge 
asking that he deny rendition and free Buckhannon, to ask 
Governor Edison to recall his warrant and free Buck¬ 
hannon, and to urge Governor Arnall to withdraw the 
extradition proceedings. An NFCL Press Release dated 
October 8, 1943, which was submitted to me after the 
original draft of this document was prepared, states that 
the judge denied Georgia’s request for extradition and 
granted Buckhannon his freedom. 

Exhibit 20. This is a one page Action Letter dated De¬ 
cember 5, 1942, on the subject “Save William Wellman 
who faces execution December 18th.” This is an account 
of the apprehension, trial and conviction of William Well¬ 
man, a Negro, for an attack on a white woman. It indicates 
identification of Wellman was extremely doubtful, and states 
that “Wellman was tried without his witnesses being 
called.” It urges that telegrams and letters be sent to 
the Governor of North Carolina, urging that “in view of 
overwhelming evidence of Wellman’s innocence, he be 
pardoned,” and that copies of communications be sent to 
the National Federation for Constitutional Liberties. 
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An NFCL Press Release of April 16, 1943, which was 
submitted to me after the original draft of this document 
was prepared states that Wellman (the name here being 
spelled Wellmon) received an unconditional pardon from 
Governor Broughton of North Carolina. 

Group 4—Defense of Rights of Labor 

Exhibit 21. This is a one page mimeographed document 
addressed to the American people and entitled An Open 
Letter on the Use of Injunctions Against Labor. It is a 
condemnation of the reappearance of “the discredited labor 
injunction” as a means of dealing with labor disputes. It 
contends that injunctions never settle labor disputes, that 
they can only be settled around the conference table in 
the give and take of collective bargaining as required by 
the National Labor Relations Act. It denounces particu¬ 
larly the “wholesale injunction proceedings resorted to by 
General Electric and Westinghouse in a last ditch fight 
to break the strike of the United Electrical, Radio and 
Machineworkers of America, C.I.O.” It declares that “the 
responsibility for the situation created by the issuance 
of injunctions must rest both upon the corporations which 
request them and upon the courts that grant them.” It 
concludes with the statement that “we cannot now allow 
the corporations to revive them through judicial fiat.” 

Exhibit 22. This is a one page Action Letter dated Feb¬ 
ruary 23,1946, on the subject “New Injunction Wave Aimed 
at Labor’s Rights.” It lists a number of instances in which 
injunctions had recently been granted against the United 
Electrical, Radio and Machineworkers of America. It 
notes that because of precautions taken by union locals, 
strikes have been notable for their peaceful and orderly 
picketing. It declares that “only a willingness on the part 
of both management and labor to bargain will settle the 
present disputes.” It urges readers to write to the West¬ 
inghouse Electric Company and General Electric Company 
“urging that they drop their unions’ smashing injunction 
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campaign and bargain in good faith,” to visit representa¬ 
tives of Westinghouse and General Electric in the reader’s 
community telling of their opposition to injunctions, to visit 
any struck plant which may be in the reader’s community 
to act as an observer during picketing, and to write to 
the chairman of the Senate Committee on Education and 
Labor in Washington urging defeat of the Case Anti-Labor 
Bill to satisfy the Norris-LaGuardia Anti-injunction Act, 
and approval of the Kilgore Resolution to investigate the 
corporation conspiracy against labor. 

Exhibit 23. This is a one page Action Letter dated 
November 13, 1945, on the subject “Serious Danger of 
Immediate House Action on Anti-Labor Bills.” This docu¬ 
ment presents a summary statement on each of three bills 
pending in Congress which it characterizes as anti-labor 
bills. It urges readers to wire or write their Congressman 
to vote against all these measures and to send similar 
communications to the majority and minority leaders of 
the House of Representatives. 

Exhibit 24. This is a photostat of a one page Action 
Letter dated February 19, 1946. It deals with three 
measures pending in Congress. It opposes the Case Anti- 
Labor Bill, which has passed the House of Representatives 
and is now before the Senate; it urges support of an FEPC 
Bill and it urges opposition to a proposed cut in immigra¬ 
tion quotas. The action urged in each instance is in the 
form of telegrams, and letters to be sent to members of 
Congress. 

Exhibit 25. This is a two page mimeographed document 
dated December 11, 1945 and entitled The Truman Strike¬ 
breaking Bills. It concludes with the words: “Analysis 
prepared by: A. J. Isserman, Counsel, NFCL.” The state¬ 
ment criticized President Truman’s request for legislation 
against the right to strike, and states that the actual Bills, 
one in the House of Representatives and the other in the 
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Senate, are even worse. It presents an analysis of the Bills. 
It concludes with the following paragraph: 

The President’s message and the legislation which it 
has invoked provides no constructive approach to in¬ 
dustrial disputes. It is small -wonder that the legisla¬ 
tion has merited the praise of big business, and that 
the whole labor movement is solidly against it. The 
millions who depend for their own wellbeing for full 
employment at decent wage levels for American 
-workers must support the labor movement in its united 
resistance to this legislation and to the flood of other 
anti-labor bills -which are being pushed with new vigor 
as the result of the encouragement given by the Presi¬ 
dent. 

Exhibit 26. This is a brief tiled in the Supreme Court of 
the United States at the October Term, 1943, by Nathan 
Witt, Counsel for the National Federation for Constitu¬ 
tional Liberties in the case of R. J. Thomas, appellant, 
against H. W. Collins. The brief urges the Supreme Court 
to hold unconstitutional the Texas statute under which R. J. 
Thomas had been brought to trial for soliciting member¬ 
ship in a labor union without securing from the Secretary 
of State of Texas a labor organizer’s card as required by 
the statute. (The Supreme Court held the statute uncon¬ 
stitutional in Thomas v. Collins , 323 U. S. 516.) 

Exhibit 27. This is a photostat copy of a one page 
Action Letter dated January 24, 1942, on the subject 
“Duckton (Tenn.) Cases.” This document has to do with 
the cases of eight members and leaders of a union who had 
been engaged in a strike against the Tennessee Copper 
Company and were convicted of conspiracy to dynamite 
T.V.A. power lines leading to the company mines. It 
summarizes the background of industrial strife and indi¬ 
cates the belief that the defendants were convicted on the 
basis of confessions extorted from them by third degree 
methods. It states that “on the rules of evidence the story 
of the background of the strife did not get into the record 
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and was not considered by the jury or by the circuit court.” 
The alleged confessions are said to have been secured by 
the F.B.I. “from men who subsequently repudiated them, 
stating that they had made them after third degree ques¬ 
tioning, with inadequate sleep and food, and with misrepre¬ 
sentations.” The action sought by the National Federa¬ 
tion for Constitutional Liberties is the sending of wires 
or airmail letters to the Attorney General urging that the 
cases be dropped by the Department of Justice. Since that 
document indicates that the defendants had already been 
convicted of conspiracy, I am in some doubt as to just 
what it was that was expected as a result of the cessation 
of action by the Attorney General. 

Exhibit 28. This is a thirty-two page printed pamphlet 
published in 1942 entitled 600 Prominent Americans Ash 
President to Rescind Biddle Decision. It has the sub-title, 
An Open Letter Sponsored by the National Federation 
for Constitutional Liberties. This document has to do with 
the case of Harry Bridges, an Australian seaman, who had 
come to the United States and had become president of the 
International Longshoremen and Warehousemen’s Union. 
Pursuant to a federal statute, the Attorney General of 
the United States ordered Bridges deported because he 
fell within the classification of aliens who at the time of 
entering the United States, or some time thereafter, had 
been a member of or affiliated with any organization which 
advocated overthrow of the government by force or vio¬ 
lence. The organization in question was the Communist 
Party. The pamphlet is circulated in protest against the 
order of the Attorney General. It quotes Bridges as say¬ 
ing, “It was the fight for union conditions and against 
fascist aggression conducted by my union which led to 
the origination of the charge of Communism against me.” 

The pamphlet summarizes the background of the de¬ 
portation proceedings. It holds that such action at this 
time tends to divide the American people and to impair 
the war effort. It quotes sarcastic comments on the sub- 
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ject from Nazi radio broadcasts. Quoting United States 
Senator Reynolds of North Carolina as saying that in 
addition to Bridges, thousands of others ought to be de¬ 
ported also or put into concentration camps and that 
“the Communist Party should be barred from political 
tickets and forbidden to engage in political enterprises,” it 
declares that “the appeasers might well have said openly: 
Let’s use the Biddle decision to smash national unity.” 
Hearst papers were quoted in support of the Attorney 
General’s decision to deport Bridges. The Chicago Sun, 
The Neiv Republic, The Nation, the Washington Post, 
were quoted in opposition to the decision. 

The pamphlet contends that the decision opened the 
door to red baiting, yet it declares “If this war against the 
Axis has taught us anything, it is that fascism creeps into 
a nation’s life in the guise of ‘anti-communism’ and that 
democracy can only survive through vigorous protection 
of political freedom and liberty.” It asserted that the de¬ 
cision had been used to destroy the rights of loyal minority 
parties. It calls the decision an attack on all organized 
labor. It characterized the decision as summarv and un- 
just, it declared that “Harry Bridges must be permitted to 
obtain American citizenship, and to continue his vigorous 
work for victory over fascism.” It declared that millions 
of Americans had expressed their opposition to the Attor¬ 
ney General’s decision in letters, resolutions and state¬ 
ments. 

A two and a half page printed letter, dated July 11,1942, 
urges the President to rescind the Attorney General’s deci¬ 
sion. Among other things the letter states that 

The government’s evidence on the character of the 
Communist Party was put in through the testimony 

of thoroughly discredited witnesses_ 

The constitution of the Communist Party, adopted 
in 1938 and a matter of public record since that time, 
declares its unequivocal opposition to any ‘clique, 
group, circle, faction or party which conspires or acts 
to subvert, undermine, weaken or overthrow any or all 
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institutions of American democracy/ Whatever one 
conceives the political principles of the Communist 
Party to be, there can be no question of its unre¬ 
served support of the war program. 

The long list of printed signatures includes names of 
ministers, editors, professors, authors, attorneys, labor 
leaders, and so forth. The wide range of signatures may 
perhaps be explained by the fact that the pamphlet was 
issued in the midst of the war period, when large num¬ 
bers of people were urging the maximum of national unity 
and the maximum of cooperation with our allies in the war, 
including Soviet Russia. 

I have no information as to whether at the time when the 
pamphlet was written the Communist Party did or did 
not advocate the overthrow of the government of the United 
States by force or violence. It is perhaps a relevant fact 
that the case went to the Supreme Court of the United 
States. The Court held that “Harry Bridges has been 
ordered deported on a misconstruction of the term ‘affilia¬ 
tion’ as used in the statute and by reason of an unfair hear¬ 
ing on the question of his membership in the Communist 
Party...” Bridges v. Wixon, 326 U. S. 135,156. The Court 
therefore found it unnecessary to pass upon what it called 
“The larger constitutional questions.” It gives no clear 
indication as to whether or not it believed that the Com¬ 
munist Party falls under the ban of the statute. 

Group 5—Democracy in Education 

Exhibit 29. This is a twenty-four page mimeographed 
document of which approximately one-third of a page is 
text and the remainder typewritten signatures. It is en¬ 
titled Outstanding Citizens and Organizations Protesting 
the Ousting of Dr. Homer P. Rainey as President of the 
University of Texas. It expresses the belief that the dis¬ 
missal of Dr. Rainey as President of the University of 
Texas is a serious blow to the University of Texas, “to 
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intellectual freedom and academic standards in our coun¬ 
try, and to the fundamental democratic concepts for which 
our country is fighting today.” The reinstatement of Dr. 
Rainey is urged and also the reorganization of the Board 
of Regents of the University to reflect more truly the demo¬ 
cratic aspirations of the people of Texas. Dr. Rainey 
was dismissed from the presidency of the University of 
Texas some years ago in the midst of a controversy which 
received widespread publicity, and which, as I remember 
it, reflected a considerable amount of discredit upon the 
Board of Regents of that institution. I do not, however, 
have the facts of that situation before me. The signatures 
supporting the reinstatement of Dr. Rainey include the 
names of professors and other men of reputation from 
most of the states of the Union. The issue, as I understand 
it, -was as to the extent of the political control which might 
legitimately be exercised over academic activities in a state 
university. 

Exhibit 30. This is a photostat copy of a one page 
mimeographed news release dealing with the banning by 
Hunter College of a mock trial which had been scheduled in 
which the Daily News, its publisher, Joseph M. Patterson 
and columnist John O’Donnell, were to be the defendants. 
The document holds that if the Hunter College decision 
to ban the trial is permitted to stand, “it will mean that 
the administration of Hunter College is submitting to dic¬ 
tation by the Daily News and is violating every principle 
of the rights of free speech and assembly on issues of pub¬ 
lic utterance and affecting the general welfare of the Amer¬ 
ican people—rights on which all democratic education must 
be based.” The Daily News was being condemned for its 
allegedly pro-Axis proclivities. 

Exhibit 31. This is a five page mimeographed document 
prepared February, 1944, and entitled Memorandum on the 
Case of Morris U. Schappes. The case is one wherein 
Professor Morris U. Schappes, Professor of English at 
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the College of the City of New York, was convicted of per¬ 
jury as the result of his testimony at hearings by the Rapp- 
Coudert Committee, which was engaged in investigation of 
subversive activities in New York public schools. Schappes 
admitted membership in the Communist Party. The memo¬ 
randum contends that he was the victim of a witch hunt on 
the part of the committee, which concentrated on com¬ 
munism as a principal evil in public schools, and which 
“despite abundant available evidence, it never found, pub¬ 
licized nor punished one single fascist, Nazi, anti-Semite, 
anti-Negro, or other fifth columnist in the schools.” 
Schappes wns accused and convicted of having given false 
testimony which tended to conceal the number and in¬ 
fluence and strength of communists and of the Communist 
Party organization at City College. His conviction was 
upheld by the appellate division and by the New York 
court of appeals. The document states that no further 
action in the courts is possible, and that “individuals and 
organizations can best work for Schappes’ freedom by- 
communicating with Governor Dewey urging” that he issue 
a full and immediate pardon or at least commute the sen¬ 
tence to the period already served. 

The position of the document, as I understand it, is that 
Schappes was initially the victim of general resentment 
against the Communist Party which resulted from the Ger¬ 
man-Soviet Non-aggression Pact, and also of the peculiar 
bitterness toward the Communist Party felt by the investi¬ 
gating committee. It contends that because of the pre¬ 
vailing atmosphere, the trial was an unfair one with the 
result that executive clemency ought to be sought, partly 
in view of the fact that, at the- time when the document was 
issued, Soviet Russia was & military ally of the United 
States. 

Group 6—Democracy nr the Armed Forces 

Exhibit 32. This is a printed pamphlet entitled “. . . 
The Only Sound Policy for a Democracy ...” A State- 
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merit by Leading Americans on the Criteria for Army Com¬ 
missions and Other Appointments. It is based on a War 
Department directive providing that in making promotions 
and assignments “the basic consideration is not the pro¬ 
priety of the individual’s opinions, but his loyalty to the 
United States.” That War Department order, says the 
pamphlet, “has been under severe attack by the Chicago 
Tribune , the Hearst press, Rep. John Rankin, Rep. Clare 
Hoffman, and similar groups and spokesmen.” These op¬ 
ponents are said to have brought about a special congres¬ 
sional investigation of the War Department action as a 
part of a campaign to enforce modification or retraction of 
the order. The focal point of the opposition was commu¬ 
nism. The document includes more than two hundred 
printed signatures to a letter supporting the War Depart¬ 
ment position. It declares that “the question of what one 
thinks of communist philosophy is not involved. The issue 
is one of full utilization on a democratic basis of all forces 
dedicated to winning the war . . . The War Department’s 
order is common sense and the only sound policy for a 
democracy. It carries out our country’s stated policies 
of unity of all forces seriously supporting the war effort. 
It is consistent with our close cooperation with the Soviet 
Union and wuth other United Nations members, whose 
governments include communists, for winning the war and 
building a durable peace.” 

Exhibit 33. This is a photostat copy of a one page 
Action Letter dated September 1, 1944, on the subject 
“Army Order Prohibiting Segregation in use of Post Ex¬ 
changes, etc., Under Attack.” The document denounces 
racial discrimination and segregation in the armed forces 
as a disgraceful heritage from the past. It states that the 
Roosevelt administration has made important advances in 
removing many aspects of discrimination and segregation. 
The Governor of Alabama had recently attacked a new 
Army order prohibiting segregation in the use of Post 
Exchanges, and various other facilities, saying that segre* 
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gation.was one of his state’s “fundamental institutions.” 
Readers are asked to write to President Roosevelt in sup¬ 
port of the War Department order, to adopt resolutions 
and send copies to the President, to send similar communi¬ 
cations to the Secretary of War, and to send copies of 
letters and resolutions to the National Federation for Con¬ 
stitutional Liberties. 

Exhibit 34. This is a fifteen page printed pamphlet en¬ 
titled Speed the Day! It portrays the tyrannies of fas¬ 
cism, declaring that it is fascism that we are warring 
against, with fascist dominated countries in contrast to 
the United States, where every man has the protection of 
the Bill of Rights. This free American life, it declares, 
is what we are warring for. It portrays the mobilization 
of democratic strength, it tells of the defense of individual 
liberties in the midst of that mobilization, and it promises 
that “beyond the victory lies a better world.” It was pub¬ 
lished in 1942 in the midst of the war period. 

Exhibit 35. This is a forty-five page printed pamphlet 
entitled The People’s Rights and the 1944 Elections, A 
Comparative Record, Franklin D. Roosevelt vs. Thomas 
E. Dewey. It was published in 1944. It constitutes an 
analysis of the two presidential candidates with respect to 
their positions on poll tax repeal, discrimination in pro¬ 
duction—the FEPC, discrimination in the armed forces, 
and labor rights. As election documents go, this one is 
comparatively dispassionate. It holds that “conclusions 
on each candidate must be based, not on labels and catch 
phrases, but upon his actions and positions taken on major 
issues, and upon the performance and attitudes of the 
main groups supporting him.” It concludes that “Franklin 
D. Roosevelt is the candidate under whose leadership the 
interests of American democracy would best be protected 
and most progress made in the years ahead. His record 
on each of the five civil rights issues is outstandingly better 
than Dewey’s.” 
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Group 7—The Dagger of Native Fascism in America 

Exhibit 36. This is a printed pamphlet entitled They 
Still Carry On! with a subtitle Native Fascists: How to 
Spot and Stop Them. The copyright date is 1945. Most 
of the text purports to be a reprint of Army Talk No. 64, 
prepared by the War Department for delivery to soldiers. 

The text of the Army Talk emphasizes the difficulty of 
identifying and analyzing fascism. It points out that fas¬ 
cism is more apt to come to power at a time of economic 
crisis, that it inevitably leads to war, that it can come to 
any country and that we can best combat it by making our 
democracy work. It declares that “fascism is government 
bv the few and for the few. The objective is seizure and 
control of the economic, political, social, and cultural life 
of the state . . . Anyone who is not a member of their 
inner gang has to do what he’s told. They permit no civil 
liberties, no equality before the law. They make their own 
rules and change them when they choose.” 

The remainder of the pamphlet is largely an elaboration 
on these points and a discussion of fascist techniques. To 
the question whether any groups in America used fascist 
tactics and appeals, the following answer is given: 

Most of the people in America like to be good neigh¬ 
bors. But, at various times and places in our history, 
we have had sorry instances of mob sadism, lvnchings, 
vigilantism, terror and suppression of civil liberties. 
We have had our hooded gangs. Black Legions, Silver 
Shirts, and racial and religious bigots. All of them, in 
the name of Americanism, have used undemocratic 
methods and doctrines which experience has shown 
can be properly identified as ‘fascist.’ 

The Army Talk states that 

Whenever free governments anywhere fail to solve 
their basic economic and social problems, there is al¬ 
ways the danger that a native friend of fascism will 
arise to exploit the situation and the people. 
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It points out that an American fascist seeking power would 
not proclaim that he was a fascist. He would work under 
the guise of super-patriotism and super-Americanism. It 
declares that “the only way to prevent fascism from get¬ 
ting a hold in America is by making our democracy work 
and by actively cooperating to preserve world peace and 
security.” It declares that citizenship in a democracy is 
more than a ballot dropped in a box on election day. It 
is a 365 days a year job “requiring the active participation 
and best judgment of every citizen in the affairs of his 
community, his nation, and his country’s relations with the 
world.” 

The pamphlet includes an introductory page by the 
National Federation for Constitutional Liberties, emphasiz¬ 
ing the importance of Army Talk No. 64. It includes a 
page of quotation from Rep. Sabath of Illinois on the 
subject of American or native fascism. It includes what 
magazines sometimes call end pages descriptive of this and 
other publications of the National Federation for Con¬ 
stitutional Liberties, which are available for purchase. 
More important than the latter, it includes on the outside 
cover and on the pages on which Army Talk No. 64 is 
reproduced, a cartoon picture of a vicious looking man who 
is usually shown as hiding behind a mask with a smooth 
and pleasing countenance. On the front page this creature, 
the symbol of fascism, has desecrated the American flag 
by draping it about him as a robe. The pictures vary from 
page to page to illustrate the points made throughout the 
Army Talk. Although the pictures are not part of the 
Army Talk, but are the product of the National Federation 
for Constitutional Liberties, it seems to me that they do 
genuinely illustrate the line of argument prepared by the 
War Department. When all the materials are read in 
their context there seems to me to be nothing questionable 
about the quality of the patriotism which they reflect. 

My attention has been called to a Report of the Committee 
on Un-American Activities, dated June 7, 1946 (House 
Report No. 2233, 79th Cong., 2d sess.), which contains on 
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pages 14-16 a discussion of “Army Talk—Orientation Fact 
Sheet No. 64, War Department, Washington, D. C., March 
24,1945, ‘Restricted.’ ” In view of the fact that the Report 
quotes a paragraph from Fact Sheet No. 64 which I do not 
find in the reprint of Army Talk No. 64, I am in some 
doubt as to the identity of the documents. The quoted 
paragraph is written as a defense of the conduct of the 
Soviet Union before it was attacked by Germany. The 
Report calls Fact Sheet No. 64 “this eight-page document 
of Red poison” (p. 14). Since the full and official text 
of that document is not before me I am not in a position 
to appraise the accuracy of that characterization. It is not 
an accurate appraisal of the contents of the NFCL pamphlet 
here under discussion. 

The Report states that although the Army seems to have 
ceased publication and distribution of Fact Sheet No. 64 
certain “thought-control societies” assumed the job of pub¬ 
lishing and distributing the pamphlet. It states that “One 
of these organizations is The National Federation for 
Constitutional Liberties, with offices in New York.” It 
notes that this is the same organization which published 
a pamphlet entitled “Investigation Committees and Civil 
Rights,” and that Section 4 of the pamphlet is entitled 
“Contempt of Congressional Investigating Committee.” I 
have examined that pamphlet, of which the first sentence 
in the Foreword reads as follows: “The attack on civil 
liberties by Congressional and State legislative committees 
is increasing.” In the light of that and other sentences 
and in the light of its attempt to show witnesses what are 
their rights when before such committees, I can understand 
the resentment of the Committee on Un-American Activities, 
which is taken to task time after time for violating the 
rights of witnesses. Since I do not know what the Report 
means when it refers to “thought-control societies,” I am 
unable to appraise the accuracy of the characterization. 
Every propaganda organization seeks in some way to in¬ 
fluence thought, but the term here probably has some 
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insidious meaning which I do not detect. Certain it is that 
I find nothing insidious in the apparent purpose of the 
documents which I have been called upon to appraise. 

Exhibit 37. This two page mimeographed document 
dated January 20, 1944, is entitled Resolution Adopted by 
Greater New York Community Leaders at Meeting to Com¬ 
bat Anti-Semitism and Racial Disunity Called by the 
National Federation for Constitutional Liberties, January 
19 , 1944 . Resolution demanding dismissal of Patrolman 
James L. Drew. Patrolman Drew, it seems, had been 
charged with engaging in anti-Semitic activities and aiding 
indicted seditionists and fascists. A three-man special 
commission appointed by Mayor LaGuardia had upheld 
Police Commissioner Valentine’s dismissal of charges 
against Drew. The document indignantly criticizes the 
decision and its support by Mayor LaGuardia. It declares 
that “cases of this type should be passed upon by men 
with a thorough understanding of the nature and methods 
of organizations which advocate race hatred and fascism, 
and only at public hearings at which representative com¬ 
munity organizations are heard.” It demands Drew’s im¬ 
mediate dismissal from the police force “as a first step in 
removing all elements from the police force who are en¬ 
gaged in, or are sympathetic to, anti-Semitic and fascist 
activities.” 

Exhibit 38. This is a one page mimeographed letter by 
George Marshall, Chairman of the National Federation 
for Constitutional Liberties, dated November 21, 1945. It 
deals 'with the case of May Quinn, who is characterized as 
a fascist-minded teacher, and who is said to have been 
suspended from her teaching position by the New York 
City Board of Education pending an investigation. The 
letter summarizes the case against Miss Quinn, and urges 
that readers write to the president of the Board of Educa¬ 
tion demanding her immediate dismissal. Her reinstate¬ 
ment as a teacher, it declares, “would have an extremely 
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serious effect on the morale of students, teachers and 
parents, and would be an open invitation to other teachers 
to disseminate racial and religious prejudice and other 
fascist propaganda in the classrooms of New York City’s 
schools.” 

Exhibit 39. This is a printed pamphlet entitled One Na¬ 
tion Indivisible! The front page carries a cartoon of a 
black-robed arm and hand suspending by their garments two 
creatures which are labeled “5th Column” and “KKK.” 
The pamphlet emphasizes the equal rights of all Americans 
and it denounces mob violence and Americans who deny 
the rights of minorities. It lists the names of Gerald 
L. K. Smith, Westbrook Pegler, Martin Dies, Charles 
Coughlin, and John Rankin. It offers the slogan, “Be 
Yourself, America—One Nation Indivisible!” 

Exhibit 40. This is a printed booklet of approximately 
fifty pages. It is entitled Investigate Martin Dies! It 
was published in 1942. A foreword by George Marshall, 
Chairman of the National Federation for Constitutional 
Liberties, expresses enthusiasm for our military achieve¬ 
ments and also for the recent indictment of twenty-eight 
pro-Axis propagandists, charged with participation in a 
seditious conspiracy to undermine the morale of the armed 
forces and obstruct the war effort. It urges continued 
action agianst all who heed the Axis conspiracy to under¬ 
mine national unity. He therefore asks that the spotlight 
be turned on Martin Dies and the Dies Committee. He 
declares that “their tactics have been the tactics of manv 
of the seditionists, long sheltered by Dies and his Commit¬ 
tee, indicted last month.” He bases his charges on hearings 
and reports published by the Dies Committee itself, or at 
any rate he finds the pattern of his accusation in those 
hearings and reports. 

Five pages of the pamphlet consist of a letter from 
George Marshall to William Power Maloney, Special Assist¬ 
ant to the Attomev General. It congratulates Malonev 
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on the recent indictment of twenty-eight notorious pro-Axis 
propagandists. It emphasizes the importance of smashing 
the fifth column in the United States. It declares that 

It is our considered judgment that the activities of 
Martin Dies, and his statements and actions in relation 
to many of the accused, require a thorough investiga¬ 
tion by the grand jury. 

Along with other items of supporting evidence, it included 
the following statement of Vice President Wallace on 
March 29, 1942, charging that Dies was seeking to inflame 
the public mind by a malicious distortion of facts, 

If we were at peace these tactics might be over¬ 
looked as the product, of a witchcraft mind. We are 
at war, and the doubts and angers which this and 
similar statements of Mr. Dies tend to arouse in the 
public mind might as well come from Goebels himself 
... the effect on our morale would be less damaging if 
Mr. Dies were on the Hitler payroll. 

Dies is denounced for his anti-Semitism, his anti-com¬ 
munism, his lack of sympathy with American Negroes as 
reflected by his refusal to investigate the Ku Klux Klan, 
his denunciation of labor unions and progressive organiza¬ 
tions, his attacks on liberal newspapers and so forth, tech¬ 
niques which it is contended he utilized for producing 
national disunity. 

In Appendix A is presented another letter from Marshall 
to Maloney of an earlier date, written in the same vein. 
Appendix B, occupying nineteen pages, seeks to document 
the assertion that Martin Dies “shielded individuals named 
in the indictment, suppressed pertinent evidence on their 
activities, and failed to take steps to force individuals 
subpoenaed by the Dies Committee to appear before it to 
give testimony.” The fairness and accuracy of these ma¬ 
terials cannot be appraised without an adequate checking 
of sources, and the reading of some of the materials in their 
context. The impression clearly given by the quoted ma- 
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terial, however, and by the comments thereon, is that by 
comparison with the vigor of his attacks on liberal organiza¬ 
tions and minority groups of various kinds, Chairman Dies 
and the Dies Committee dealt with great gentleness with 
alleged fascists whom the federal government had recently 
brought to indictment. 

Appendix C, occupying twenty pages, is entitled “Pro- 
Axis Leanings of the Dies Committee Hinder U. S. War 
Effort.” This is presented as a reprint of a memorandum 
published February 9, 1942, as a “Memorandum to Mem¬ 
bers of the House of Representatives and All Patriotic 
Americans.” The contents are adequately indicated by 
title. This document is a hotly controversial treatment 
of an extremely controversial issue. It gives no quarter, 
it offers no benefit of any doubt. It is a fighting document. 
Its purpose, among other things, would seem to be to 
demonstrate that the Committee on Un-American Activi¬ 
ties was itself an extremely un-American agency, and one 
so dangerous to American welfare that it ought to be 
abolished. 

Exhibit 41. This is a two page Action Letter dated Sep¬ 
tember 27,1945, on the subject “Rankin Un-American Com¬ 
mittee Carries on Dies’ Work—Abolish It.” The letter 
contends that the Committee on Un-American Activities 
as carried on under the chairmanship of Representative 
Rankin follows the same pattern as that followed by the 
Committee under Chairman Dies. It urges that letters 
be sent to congressmen by individuals, that organizations 
pass resolutions, and that editors and radio commentators 
bring the matter to public attention, and that reports of 
action and financial contributions be sent to the National 
Federation for Constitutional Liberties. 

Exhibit 42. This is a printed leaflet entitled Stop the 
Un-American Committee. It shows a cartoon of Repre¬ 
sentative Rankin with a gun under his arm and a noose 
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in his hand, making an apparently bloody trail of reaction 
over the Bill of Rights. It states that 

The Dies Committee’s Hitler-methods are being con¬ 
tinued by the Rankin Committee on Un-American Ac¬ 
tivities. Having just won a costly war against fascism, 
Americans refuse to tolerate fascist-like activities at 
home—or to tolerate a committee of Congress to violate 
every democratic principle. Write your Congressman 
today to sign Discharge Petition No. 12 to abolish the 
Un-American Committee. 

This statement indicates the gist of the pamphlet. 

Exhibit 43. This is a one page Action Letter dated Feb¬ 
ruary 20, 1946, on the subject “Rankin Committee Hits 
New Low.” It quotes “a spokesman for the Un-American 
Committee” as saying “Tell your Jewish friends that the 
Jews in Germany stuck their necks out too far, and Hitler 
took good care of them and that the same thing will happen 
here unless they watch their step.” It does not give the 
name of the Committee spokesman. I have seen what 
purports to be an affidavit of Associate Professor Clyde 
R. Miller, of Teachers College, Columbia University, to 
the effect that the spokesman was a Mr. Nicklas, an in¬ 
vestigator for the Committee who spoke in the presence 
of Ernie Adamson, Chief Counsellor of the Committee. 
The letter urges that readers demand that their congress¬ 
men sign a petition for abolition of the Committee. 

On another subject the letter tells of the killing of a 
Negro by a policeman after the Negro and his three brothers 
had protested the illegal refusal of a bus terminal restaurant 
to serve them coffee. The letter asks readers to demand 
suspension, indictment and trial of the policeman, the 
dismissal of charges of disorderly conduct against one of 
the brothers, and indemnification of the surviving members 
of the family. 

Overall Appraisal 

The forty-three exhibits show on the part of the National 
Federation for Constitutional Liberties unremitting zeal 
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on behalf of the rights of minority groups, whether those 
be Negroes, Jews, workers, communists or others. They 
show intolerance only of intolerance and hate-propagating 
individuals and organizations, among which they classify 
the Committee on Un-American Activities of the House of 
Representatives and the men who have been or are chair¬ 
man of that committee. They show friendliness to com¬ 
munists to the extent to which communists are discriminated 
against, just as, but apparently to no greater extent than, 
they show friendliness to other minority groups under 
circumstances of persecution. It should be noted also that 
such defense of communists as is undertaken here was 
undertaken at a time when the United States and Soviet 
Russia were military allies, and when a maximum of unity 
among allies was deemed necessary to the winning of the 
war. 

As for the action recommended for the defense of rights 
of minorities, legitimate use of legitimate machinery of 
government is sought. Even in its antagonism to the Com¬ 
mittee on Un-American Activities the National Federation 
for Constitutional Liberties seeks constitutional action in 
the form of abolition of the Committee by the House of 
Representatives, and, in one document, a grand jury in¬ 
vestigation of the Committee and its chairman to see 
whether or not there might be grounds for indictment. 
I find no advocacy of the overthrow of the government 
of the United States by any means whatsoever, either 
immediately or at any time in the future. As I understand 
the exhibits, the purpose always is to make established 
American governmental institutions operate in such a way 
as to fulfill the democratic spirit of the Constitution, and 
to give to minority rights the full protection which the 
Constitution intends. 

I find no suggestion of the advocacy of the overthrow 
of government by force and violence. I find no suggestion 
of advocacy of the use of force and violence for any pur¬ 
pose. I find no advocacy of the overthrow’ of government 
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by any means whatsoever. While almost anything that 
can be said about our domestic problems has foreign im¬ 
plications as well, the materials here discussed are focused 
upon domestic rather than foreign problems. 

I have great difficulty in appraising the materials in 
terms of the words “un-American” and “subversive,” which, 
as I understand it, define the scope of the investigatory 
power of the Committee on Un-American Activities. I can 
conceive of conduct so offensive that I would feel justified 
in classifying it as un-American and subversive but the 
categories seem to me to lack entirely the precision needed 
for the measurement of the limits of legal conduct. As I 
see it, nothing in the materials herein discussed even 
remotely justifies classification as un-American or sub¬ 
versive. While I do not necessarily agree with all that 
is said and may not always approve of the tone of the 
writing, both the contents of the documents and the mode 
of their phrasing, when read in their context, seem to me 
to be entirely within the scope of the freedom of speech 
and of the press which are guaranteed by the Constitution. 
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APPENDIX C 

Exhibits to be Presented to the Court Physically, as 
Authorized by Court Order 


Deft.’s Ex. 1 
Deft.’s Ex. 2 
Deft/s Ex. 3 

Deft.’s Ex. 13—Comm.’s Ex. 1 
Deft.’s Ex. 13—Comm/s Ex. 3 
Deft.’s Ex. 13—Comm.’s Ex. 4 
Deft.’s Ex. 13—Comm.’s Ex. 9 
Deft.’s Ex. 13—Comm.’s Ex. 28 
Deft.’s Ex. 13—Comm.’s Ex. 32 

Deft’s Ex. 13—Comm.’s Ex. 34 
Deft.’s Ex. 13—Comm.’s Ex. 36 
Deft.’s Ex. 13—Comm.’s Ex. 39 
Deft.’s Ex. 13—Comm.’s Ex. 42 

Deft.’s Ex. 17 
Deft.’s Ex. 19 

Deft’s Ex. 22 
For identification 
(Excluded) 
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! In the United States Court of Appeals 
for the District of Columbia Circuit 

No. 9864 


George Marshall, Appellant, 
v. 

United States of America, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The indictment in this case was in two counts. The first 
count charged that the appellant, having been summoned 
i by authority of the House of Representatives to produce 
records relating to solicitation and disbursement of funds 
i and a list of contributors of the National Federation of 
i Constitutional Liberties before the Committee on Un- 
American Activities, appeared before that Committee in 
Washington, District of Columbia, on April 11, 1946, but 
refused to produce the records and thereby willfully made 
default in violation of 2 U.S.C. 192. The trial of appellant 
i was on this first count only, as the second count was dis- 
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missed before the trial began. 1 The appellant was con¬ 
victed and sentenced to pay a fine of $500 and to serve three 
months in jail (J.A. 143). On this appeal he contends that 
the trial court erred in not excluding government em¬ 
ployees from the jury; in holding that the records sum¬ 
moned by the Committee were pertinent, and in excluding 
defense offers of proof on the issue of pertinency. The 
other points raised seem to be settled by Barsky v. United 
States , 167 F. 2d 241, No. 9602 this Court, cert. den. 334 
U. S. 843, pet. rehearing pending. 

The National Federation for Constitutional Liberties 
had an office at 205 East 42nd Street, Boom 1613, New 
York City, and appellant was its Chairman (J. A. 144). 

The Committee on Un-American Activities of the House 
of Representatives was by Rules of the House of Repre¬ 
sentatives made a standing Committee to investigate “ (1) 
the extent, character and objects of Un-American propa¬ 
ganda activities in the United States; (2) the diffusion 
within the United States of subversive and Un-American 
propaganda that is instigated from foreign countries or a 
domestic origin and attacks the principle of the form of 
government as guaranteed by our Constitution; and (3) all 
other questions in relation thereto that would aid Congress 
in any necessary remedial legislation.” For that purpose 
the Committee was authorized to hold hearings at such 
places within the United States, and to require such wit¬ 
nesses, records and testimony as it might deem necessary, 
subpoena for which might issue over the signature of the 
Chairman or other member designated by him. (Appendix 
A, Appellant’s Br. 44r45). 

1 The second count charged that the appellant, on the occasion of his 
appearance before the Committee in Washington on April 11, 1946, 
was asked whether he, George Marshall, was connected with the 
Marshall Foundation (an organization which, according to the infor¬ 
mation of the Committee, had furnished substantial financial aid to 
the National Federation for Constitutional Liberties (J-A. 61-2) and 
that appellant refused to answer that question. This question was put 
to appellant by Congressman J. Parnell Thomas, and later in the in¬ 
terrogation Mr. Thomas said he would withdraw that question (Tr. 
34). Congressman Thomas told government counsel before the trial 
of appellant that he would not be a witness for the Government, and 
the Government had to admit to the trial court that it would have no 
evidence to explain away the statement that the question was with¬ 
drawn (Tr. 32-46; 66-7). 
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On September 24,1942, three years and four months be¬ 
fore the appellant was summoned, Martin Dies, then Chair¬ 
man of the Special Committee on Un-American Activities 
of the House of Representatives (predecessor of the Com¬ 
mittee involved in this case) made a speech on the floor of 
the House of Representatives in which he said that the 
National Federation for Constitutional Liberties had been 
listed by the Attorney General pursuant to law as a Com¬ 
munist-dominated and subversive organization, and that 53 
of its officers and sponsors were likewise officers and spon¬ 
sors of the American Peace Mobilization, which latter 
organization Chairman Dies described as the most com¬ 
pletely Communist organization ever formed in the United 
States, which had picketed the White House for 1500 hours 
against conscription, furnished advice to young men as to 
how to evade the draft, and encouraged strikes in defense 
industries, including an aircraft manufacturing plant in 
California which the President of the United States had to 
put under Army control to resume production. (Original 
Government Exhibit 6, on file in this Court, being Vol. 17 
of the Congressional Record for the 77th Congress, pages 
7682-7696; portions appearing also in the Joint Appendix 
as follows: 49-50, 154; 50-60, 146 ; 60-62, 149, 152; 62-64, 
156; 64-65). 

On January 23, 1946, by authority of the Chairman (Tr. 
191) a subpoena was issued by the Committee on Un-Amer¬ 
ican Activities and served by a designated investigator of 
the Committee on appellant’s secretary in New York, who 
was authorized by appellant to accept service for him (Tr. 
141-5,151-153). (A copy of this subpoena with the return 
of service on the back is in the files of this Court as an 
original exhibit, Govt. Ex. No. 1). This subpoena called 
for the production of all records pertaining to the solicita¬ 
tion and disbursements of funds with a list of contributors 
of the National Federation for Constitutional Liberties. It 
was served on February 5,1946, and returnable on Febru¬ 
ary 20th, but appellant did not respond to it until about 
April 8 (Tr. 191) because he requested a postponement and 
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the Committee itself had other business (Tr. 195). On 
about April 8 he responded to that subpoena by appearing 
in New York City before a one man subcommittee, J. Par¬ 
nell Thomas. At this appearance appellant produced a 
large number of publications circulated by his organization 
but did not produce any records in regard to funds or con¬ 
tributors (J.A. 99; Tr. 199). The meeting of the subcom¬ 
mittee was adjourned to Washington for April 11 before 
the whole Committee (Tr. 191-2, 196, 200) and there, in 
the Old House Office Building in Washington, appellant 
appeared before the full Committee and again refused to 
produce any records in regard to funds or contributors 
(J.A. 44-45; Tr. 198-199). He did not claim he was not 
custodian of the records. He said on the other hand that 
he was the responsible officer for the organization 
(Tr. 200). 

THE TRIAL 

i Before the trial appellant’s attorneys caused subpoenas 
to issue to members of the Committee and also subpoenas 
duces tecum to be issued to the clerk of the Committee and 
to the Clerk of the House of Representatives (Tr. 4; J.A. 
26-31). When the case came up for trial defense counsel 
moved the court to issue rules to show cause on those 
served as well as for adjournment of the trial until Con¬ 
gress was not in session (Tr. 3-7). Government counsel 
called the court’s attention to the issuance of onerous sub¬ 
poenas by the same counsel in another case which had 
caused the members of Congress to assert their privilege 
and that of the House from appearance and production of 
records (Tr. 9-11). Hinds’ and Cannon’s Parliamentary 
Precedents, Vols. 3 and 4, Secs. 2660-2664, 585-8. Counsel 
stated that in view of this situation the Government would 
rely for its showing of pertinency solely upon the speech 
of Congressman Dies (Tr. 13-14). 

At the beginning of the trial the appellant requested the 
court to exclude all government employees from the jury 
which request the court denied (J.A. 39-40). Appellant sub¬ 
mitted a list of 63 questions to be put to the jury (Tr. 49- 
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60). Most of them were asked but the refusal to ask a 
particular one is made a point in appellant’s brief. The 
facts in regard to the selection of the jury will be more 
fully stated in the argument part of this brief on that sub¬ 
ject. The Government proved that the Chairman of the 
Committee authorized the issuance of the subpoena; that 
it was served by an investigator for the Committee; and 
that the appellant, in response to it, appeared first in New 
York and then in Washington on April 11, 1946, and 
refused to produce the records called for. 

That part of the case relating to the pertinency of the 
records was conducted in the absence of the jury (Tr. 205). 
For its showing of pertinency the Government relied solely 
on the Dies speech (Tr. 244). This was offered in evidence 
(Tr. 206-207) and identified as Govt. Ex. 6 (Tr. 249). 
Objections of counsel for appellant were heard in part (Tr. 
207-218). The court then heard portions of the exhibit 
read by government counsel (Tr. 219-243). Further objec¬ 
tions from defense counsel were then heard (Tr. 247-262) 
and denied (Tr. 262) and the exhibit thereafter was in 
evidence. 

j The defense put into evidence, without objection, some 
43 pamphlets and letters issued by the National Federation 
which appellant had submitted to the Congressional Com¬ 
mittee in his New York appearance a few days before 
April 11, 1946 (J.A. 99). The defense also produced an 
iexpert in propaganda analysis and endeavored through 
him to get into evidence his written summary of the publi¬ 
cations, concluding with his opinion that they were not sub¬ 
versive propaganda (J.A. 99-100; Appendix D, App. Br. 
46-79). This statement was received by the court, not as 
evidence but as in the nature of a brief submitted by de¬ 
fense counsel (Tr. 342-3). The defense also called a custo¬ 
dian of the records of the Attorney General of the United 
States to produce the report of the Attorney General which 
was referred to in Mr. Dies’ speech and the basis for that 
report (J.A. 101-5, 31-36). The only evidence offered for 
the defense was on the issue of pertinency and no defense 
testimony or evidence was produced before the jury. 
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SUMMARY OF ARGUMENT 

I 

The point of the vagueness of the resolution creating the 
Committee is settled by Bar sky v. United States, supra . 

n 

The records called for were pertinent. The Committee 
had the right to rely upon the accuracy of the speech of 
former Chairman Dies. That speech indicated clearly that 
the National Federation was Communist-dominated and 
was engaged in propaganda activities. It was relevant for 
the Committee to inquire into the identity of the individ¬ 
uals supplying the funds to this organization and receiving 
money from it, as personnel is part of the subject. The 
propriety of the issuance of the subpoena is to be tested by 
the facts as then reasonably believed by the Committee and 
so is the guilt of anyone disobeying that summons, as the 
law punishing disobedience was designed to give force to 
the summons. 

m 

The subpoena was not too broad. The lower court, on 
preliminary hearing, ruled it was not too broad on its face 
and reserved for the trial any defense showing that as a 
practical matter it was burdensome. No showing was made 
or offered in that regard. Appellant never claimed before 
the Committee that the subpoena was too broad, but that 
the Committee had no right to issue any subpoena at all. 

IV 

The court acted properly in not excluding government 
employees from the jury. They are a substantial cross sec¬ 
tion of this community. They are not, as a class, peculiarly 
prejudiced against prosecutions of this kind or afraid to 
render proper verdicts in them. Hence to exclude them 
would deprive the jury of an important cross section of 
the community and not furnish specific relief against the 
situation complained of. The fact issues passed upon by 
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the jury did not involve subversive activities. No evidence 
on that subject was heard by the jury and a verdict of 
acquittal would not in any way have been a repudiation of 
any policy or action relating to the Loyalty Order. The 
court properly refused to put the question complained 
about to jurors because the question involved unwarranted 
assumptions and was otherwise improper. 

■ 

V 

The court properly excluded the Attorney General’s re¬ 
port and the factual basis for it which appellant sub- 
i poenaed. Neither the report as such nor the basis for it 
was known to the Committee when it issued the subpoena 
, and hence could not either bolster or impair the reasonable¬ 
ness of the Committee’s action. 

VT 

The trial court properly excluded offers of appellant to 
I show the operations and policies of the Committee in un¬ 
related matters. Similar offers were held properly rejected 
in Bar sky v. United States, supra. 

vn 

I The meaning of the word “willfull” in the statute is 
i settled by Barsky v. United States, supra, and Fields v. 
United States , 164 F. 2d 97. 

ARGUMENT 

I 

The resolution is not too vague. 

This point is settled by Barsky v. United States, supra. 

n 

The court's rulings on pertinency were correct. 

Appellant argues (App. Br. 17) that*-the court erred in 
ruling that the Government had proved that the records 
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summoned by the Committee were pertinent to the inquiry. 
The argument is prefaced by the proposition that perti¬ 
nency must be proved which of course is admitted. The 
argument then proceeds (1) that the true test of pertinency 
is not what the Committee reasonably believed the facts to 
be as to the organization whose records it summoned, but 
what the facts actually are shown at the'trial to have been, 
whether the Committee knew them to be such or not; 
(2) that the appellant was entitled to all the material in 
the files of the Committee which he subpoenaed and that 
1 the Government could not, by limiting the evidence it relied 
upon, narrow the scope of the evidence on the pertinency 
issue; and (3) that in any event the speech of Congressman 
Dies did not establish pertinency because it was not true 
or if it was true it was insufficient. 

(1) Appellant’s argument on the test of pertinency is 
typified by a sentence on page 21 of his brief: 

“Care must be taken not to confuse the justification 
which the Committee might have believed it had for 
the issuance of a subpoena with the criminal liability 
of the person served for disregarding it.” 

In other words the Committee could be right in issuing the 
subpoena and the person served would also be right in dis¬ 
obeying it. This argument, besides being a contradiction, 
ignores the obvious purpose of the criminal statute 
2 U.S.C. 192 which is to give force to the subpoenas of a 
Congressional Committee. This purpose is recognized in 
the opinion of the trial court in the Barsky case in con¬ 
struing the immunity provisions of 28 U.S.C. 634, which 
ruling and the reasons therefor were adopted by this Court 
in affirming the judgment. 167 F. 2d at 252. 

The rule must be that where a Committee acts within 
its powers in issuing a subpoena, that subpoena must be 
obeyed. 

The dilemma of John Jones pictured in App. Br. p. 22 as 
being summoned to produce his cancelled checks before an 
investigating committee which erroneously believed him to 
be the John Jones they were interested in finds sterner 
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parallels in the criminal law. As said by Mr. Justice 
Holmes in Nash v. United States, 229 U.S. 373, 377: 

“ • * # the law is full of instances where a man’s fate 
depends on his estimating rightly, that is, as the jury 
subsequently estimated it, some matter of degree. If 
his judgment is wrong, not only may he incur a fine or 
a short imprisonment, as here: he may incur the pen¬ 
alty of death.” 

The witness Hale, in Hale v. Henkel, 201 U.S. 43, believed 
he had the right to know what and whom the grand jury 
was investigating before he could be compelled to answer 
its questions. He was punished for his mistake. Again 
a person who swears falsely to material matter is guilty 
of “willfull” and “corrupt” perjury, even if he did not 
know that the matter he swore to was material. He is not 
even entitled to know the basis on which the Government 
claims it was material. Hendricks v. United States, 223 
U.S. 178, 182-184. Also an innocent man who resists and 
kills a police officer who attempts to arrest him is guilty 
of murder if, innocent though he was, the officer had rea¬ 
sonable although mistaken grounds to believe him to be a 
felon. 26 Am. Jur. “Homicide”, Sec. 222. 40 Cor. Jur. 

! secundum “Homicide” Sec. 19. John Bad Elk v. United 
States, 177 U.S. 529, 934-5. Surely a man’s right to be 
secure in his person is not less sacred than his right to be 
secure in his cancelled checks. Yet his security of person 
suffers from the “impact of undisclosed information” 
(App. Br. p. 21). 

(2) Appellant asserts that the Government could not 
limit its showing on the issue of pertinency to the Dies 
speech but that the appellant had the right to examine all 
the files of the Committee which were subpoenaed by 
appellant before the trial (J.A. 26-31). 

The Government is not compelled to show all its evi¬ 
dence. Jordan v. Bondy, 72 App. D.C. 360, 365, 114 F. 2d 
599 (1940). Surely it will not be argued that the Govern¬ 
ment, at a hearing on the legality of an arrest, could not 
select portions only of its proof of probable cause and with- 
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hold additional proof in its possession for reasons of public 
interest and the physical safety of informants. It is not 
and could not be claimed that the evidence in the files of 
the Committee on Un-American Activities would dispute 
the facts stated in the Dies speech. Of course it could he 
argued as it is in this brief in regard to the Dies speech 
itself, that the material did not prove subversive activities. 
But no serious claim can be made that the Committee, or 
the Government in this case, have withheld valuable de¬ 
fense evidence. The claim of appellant is that he has the 
right to examine all the files of the Committee which are 
claimed by him to bear on him or his organization. If this 
proposition were correct the right to examine confidential 
Government files would be measured by the limit of the 
curiosity or claim of the one making the demand. No such 
right exists. Goldman v. United States, 316 U.S. 129, 132. 
Not only are the files of Congress confidential in law but 
in the very nature of things the files of this particular 
Committee must contain valuable and highly confidential 
information, the disclosure of which to the public generally 
would be harmful and to some portions of the public 
suicidal. 

(3) It is submitted that the Committee was justified in 
relying upon the Dies speech. Considerations of Mr. Dies’ 
personal integrity aside, it is highly improbable that a 
member of the House of Representatives would stand be¬ 
fore that body and boldly make untrue or inaccurate asser¬ 
tions of actions of the Attorney General (not in praise, but 
in criticism that such actions were not sooner). The cer¬ 
tainty of immediate public disavowal by the Attorney Gen¬ 
eral himself, with the consequent damage to Mr. Dies’ 
personal and political prestige, would alone be sufficient to 
deter him from misrepresenting or coloring the truth. Such 
reasoning would justify the Committee in relying upon the 
speech without further investigation. 

In addition to his claim that the speech was not credible, 
appellant in the course of his argument claims that the 
content of that speech even if true did not establish per- 
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tinency. “We submit that the speech of Mr. Dies will be 
searched in vain for anything which suggests that the 
activities of the Federation came within any of the cate¬ 
gories described in the resolution.’’ (App. Br. p. 24). 

A reference to only some of the statements in that speech 

should be a sufficient answer to this contention. In his 

speech Mr. Dies described the National Federation for 

Constitutional Liberties as the third in succession of three 

organizations all of which he said were Communist- 

dominated. He stated the first of these was American 

League for Peace and Democracy which was succeeded by 

American Peace Mobilization which in turn was succeeded 

• 

by the National Federation. American Peace Mobiliza¬ 
tion, the immediate predecessor of the National Federation 
was described by Mr. Dies as one hundred percent Com¬ 
munist and the most completely Communist organization 
ever formed in the United States. He charged that the 
American Peace Mobilization was formed in a meeting in 
Chicago in August, 1940, and that it attracted to its fold 
Communists and fellow travelers and also peace loving 
Americans who were unaware of its Communist control. 
Its purpose was to keep America out of what it described 
as an imperialistic war. It marched on Washington in 
January 1941, and in April of that year began, under the 
direction of its national secretary Mr. Frederick Field, 
picketing the White House against conscription and other 
defense preparations of this country. These efforts to dis¬ 
courage preparation of this country for war and in partic¬ 
ular the picketing of the White House in support of such 
efforts continued unabated until June 1941, when Mr. Field 
suddenly withdrew the pickets from the White House pre¬ 
cisely eight hours before German soldiers crossed the 
Russian frontier to begin the invasion which terminated 
the pact that had existed between Stalin and Hitler. In a 
sudden change of front Mr. Field announced that the new 
world situation required that this country cooperate in the 
resistance of Soviet Russia to German invasion. The 
American Peace Mobilization then became the American 
People’s Mobilization and the change of policy and change 
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of name occurred within days, simultaneously with the 
change from friendship to enmity between Stalin and 
Hitler. 

The comment in appellant’s brief, p. 30, that “Mr. Dies 
appears to have confused the Federation with the Ameri¬ 
can Peace Mobilization on a number of occasions” is 
accurate only to the extent that those organizations confuse 
themselves with each other. Mr. Dies charged that of the 
78 officers and sponsors in control of the American Peace 
Mobilization, the most completely Communist organization 
ever formed in the United States, 53 were likewise leaders 
and sponsors in the National Federation for Constitutional 
Liberties. The activities of the American Peace Mobiliza¬ 
tion toward inflaming this country into instant preparation 
for war and warlike attitudes beginning in June 1941, form 
a sharp contrast with its opposition to strengthening our 
military forces expressed a few months before in a song 
sung at a meeting in New York and quoted by Mr. Dies in 
his speech as follows: 

1 C for conscription and C for Capitol Hill 
C for conscription and C for Capitol Hill 
It’s C for the Congress that passed that God-damned bill. 
This here New York City water tastes like cherry wine 
This here New York City water tastes like cherry wine 
They tell me Army water tastes like turpentine. 

I’d rather be here at home and live in a hollow log 
I’d rather be here at home and live in a hollow log 
Than go to the Army, he treated like a dirty dog. 

The foregoing references to portions of the Dies speech 
do not exhaust it by any means. They are deemed sufficient, 
however, to point out the fallacy of appellant’s conclusion 
on p. 24 of his brief that “ # * • the speech of Mr. Dies 
will be searched in vain for anything which suggests that 
activities of the Federation came within any of the cate¬ 
gories described in the resolution.” 

The contention of appellant that the Committee could not 
look into the solicitation and disbursement of funds and the 
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identity of contributors to the National Federation for Con¬ 
stitutional Liberties is unsound- The Congressional Com¬ 
mittee was not limited to investigating the ultimate propa¬ 
ganda product of a suspected organization. True, the name 
of a contributor is not subversive propaganda, and neither 
is an organization’s cancelled check; but these may help to 
give some indication of the “extent, character and objects” 
of propaganda and its diffusion within the United States. 
In this country people may express their views freely on 
public questions, on many of which there is a substantial 
division of opinion. A relatively small proportion of our 
people band themselves together in organizations to regi¬ 
ment those views into propaganda form. Among these or¬ 
ganizations too there will be a division of opinion on public 
questions. On other public questions there will be agree¬ 
ment among them. Neither the division nor the agreement 
proves the “character” or the “objects” of their propa¬ 
ganda. Why, for instance, does a particular organization 
agitate against conscription and advise young men how to 
evade the draft? Is it because the organization is a patri¬ 
otic one but feels strongly that the best interests of this 
country dictate that it should avoid foreign entanglements 
and war and that to arm to the teeth and train to the pink 
inevitably leads to war; or is it because it so happens that 
at the time in question the Soviet Union is engaged in a 
bloody pact with Nazi Hitlerism and the organization de¬ 
sires to sabotage the preparations of its own country be¬ 
cause it is a powerful prospective foe of Stalin’s ally? In 
either case, the propaganda would be of the same general 
tenor, but the “character and objects” of it would be worlds 
apart. The character and objects are not to be found in a 
reading of the propaganda product; they may well be in¬ 
dicated by an estimate of the character and objects of the 
persons who are circulating that product. If a man in 
business rightfully quarrels on principle with a valuable 
customer, his best friend will probably tell him he was 
right; but so will a business rival who wants to steal that 
customer. The advice is the same, and is right; but the 
objects in the giving of it are different, the object in one 
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case being subversive. “Personnel is part of the subject.” 
Barsky v. United States, 167 F. 2d at p. 246, Par. 9. 

If 53 of tbe officers and sponsors of the National Federa¬ 
tion for Constitutional Liberties are likewise 53 officers and 
sponsors of the American Peace Mobilization, the most 
completely Communist organization ever formed in the 
United States, it is possible that some of its funds are col¬ 
lected from Communists as well as from trusting and mis¬ 
led patriotic Americans, and it is possible that some of its 
funds so collected are spent for the upkeep of active and 
powerful Communists. It is even possible that the records 
of the National Federation will show that, as would the 
records of the Joint Anti-Fascist Refugee Committee have 
shown that the well-known Communist Gerhart Eisler was 
on its payroll, had not the Joint Anti-Fascist Refugee Com¬ 
mittee resisted this same Committee’s subpoena on grounds 
of which the appellant’s here made are nostalgically remi¬ 
niscent. 2 

m 

The subpoena was not too broad 

Before the trial appellant attacked the subpoena which 
the Committee served upon appellant as being too broad. 
The court ruled on this preliminary motion that the sub¬ 
poena was not on its face too broad, and reserved for the 
trial the right of appellant to show that as a practical fact 
it was so (J.A. 23): No such showing was made at the trial, 
hence the point here is that the lower court should have dis¬ 
missed the indictment because the subpoena on its face was 
too broad. 

1 This subpoena was served on appellant on February 5, 
1946. (Return on back of Govt. Ex. No. 1 in the files of this 
Court). The appellant did not respond to it until about 
April 8th, more than two months later. (Tr. 195). Neither 
during that interval nor at either of his New York and 
Washington appearances did the appellant claim the sub¬ 
poena was too onerous. He simply said, as did his organ- 

2 Eisler v. United States , No. 9813 this Court, Joint Appendix 307- 
326. 
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ization, that the Committee was beyond its power in issu¬ 
ing the subpoena. Ordinarily the pamphlets and publica¬ 
tions which appellant produced in New York would be much 
more bulky than a list of contributors, an accounting of 
funds received and spent, and correspondence soliciting 
contributions. No claim to the contrary has been made, 
even now. 

IV 

The jury was properly selected and was impartial. 

Appellant claims that by reason of the administration of 
the Loyalty Order government employees were necessarily 
prejudiced in a case of this kind and should have been 
stricken by the court. This question is also raised in other 
cases now pending for argument in this Court: Bryan v. 
United States, No. 9851; Fleischman v. United States, No. 
9852; Morford v. United States, No. 9854; and Lawson v. 
United States, No. 9872. See also Dennis v. United States, 
#9597 this Court, and pp. 45-49 of appellant’s Brief in that 
case. 

Before the selection of the jury began appellant moved 
the Court to strike the government employees, which mo¬ 
tion was denied (J.A. 39-40). When the selection of the 
jury began, twelve jurors took the box (Tr. 84). The court 
excused juror #5 when he said he had formed an opinion 
in regard to the Congressional Committee (Tr. 93,118). The 
defense exercised two of its three peremptory challenges on 
jurors who were not government employees but who had 
brothers on the Police Department (Tr. 98-99, 119-120). 
The other defense challenge was exercised on an employee 
of the General Accounting Office. He had responded affirma¬ 
tively to the question of the court whether he knew about the 
Loyalty check on government workers. When questioned 
privately he said he knew nothing about any list of subver¬ 
sive organizations, and that he would not be afraid of any 
verdict he might render (Tr. 111-113, 120). The jury as 
finally selected (Tr. 123) included #10, an employee of the 
Post Office Department (Tr. 97), and #12, an employee of 
the District of Columbia Government (Tr. 97). 
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It is submitted that government employees or such a 
substantial cross-section of this community that it would 
be inconsistent with the rule of Thiel v. Southern Pacific 
Company, 328 U.S. 217, to exclude them. See Frazier v. 
U. S., Sup. Ct. No. 44, October Term, 1948, decided Dec. 20, 
1948,17 Law Week p. 4061. Furthermore, they are not so 
peculiarly subject to influence, either by reason of the 
Loyalty check or otherwise, that to exclude them would give 
any peculiar relief to the situation of which appellant 
claims. For instance, when the question about the check 
was put by the court, it was addressed to many government 
employees, but only one of them responded (Tr. 111). 
American employers generally are opposed to those sympa¬ 
thetic to Communism and subversive activities, and private 
employees have as much to fear as government employees, 
and possibly more because of the lack of statutory and con¬ 
stitutional restraints on private employers. 

Furthermore, the issues in this case were simply whether 
the Chairman of the Committee issued and signed a sub¬ 
poena and whether it was served upon appellant, and 
whether he, having custody of the records called for, inten¬ 
tionally refused to produce them (J.A. 138-140). The only 
reference in the case to subversive activities was in the 
hearing on the issue of pertinency, which was conducted 
outside the presence of the jury (Tr. 205). Hence the jury 
had nothing to fear, as its verdict in no wise repudiated 
any action or policy of the Attorney General or any other 
government officer in administering the Loyalty Order. 

The appellant’s claim that full inquiry of the panel was 
not permitted is based on the trial court’s refusal to ask 
Question G-18 R. 39. This question was as follows: 

“Pursuant to the Executive Order providing for a 
loyalty check of government employees, the records and 
files of the House Committee on Un-American Activi¬ 
ties are to be used in the investigation of Government 
employees. In view of that fact and the fact that the 
1 House Committee on Un-Ajnerican Activities initiated 
the proceedings which resulted in this trial, have you 
any fear that if you were required on the evidence in 
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this case to acquit the defendant, that your action in 
so doing might prejudice you in any way in your Gov¬ 
ernment employment !” 

This question was improper because it contained two un¬ 
warranted and unprovable assumptions of fact: (1) That 
if the appellant was acquitted the Committee on Un-Amer¬ 
ican Activities would make a record for its files of the 
names of the jurors who rendered the verdict; and (2) that 
the Loyalty Order investigators would make use of this 
information, which they would not or could not obtain any 
other way. The other questions were ample to reveal any 
possible prejudice and to furnish all needed information 
for the exercise of challenges for cause and peremptory 
challenges. 

V 

The trial court properly excluded the Attorney General's 

Report. 

Appellant also claims the trial court should have com¬ 
pelled the production in evidence of the Attorney General’s 
Report and the material on which it was based, which ap¬ 
pellant subpoenaed. 

Presumably appellant’s contention is based on the propo¬ 
sition that the issue of pertinency is what the facts were 
rather than what the Committee reasonably believed them 
to be. If that proposition is sound, of course that evidence 
was relevant and should have been received except for the 
privilege objection. Arnstein v. United States, 54 App. 
D. C. 199, 296 Fed. 946 (1924). But appellee does not rely 
upon the Arnstein case here, hut solely on the proposition 
that the reasonable belief of the Committee at the time the 
subpoena was issued is the true test of pertinency. If this 
proposition be sound, of course the Attorney General’s Re¬ 
port was not relevant. The Committee knew nothing about 
that report except as it was referred to in the Dies speech. 
The counsel for the Committee did not recall ever having 
seen the Attorney General’s Report (Tr. 265). Hence the 
report and the basis for it were not relevant. Presumably 
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if the Committee’s reliance upon the Dies speech did not 
justify the issuance of the subpoena, the appellant would 
not concede that the Government would have the right in 
the trial to bolster its showing of justification by proving 
what was in the Attorney General’s Report and what was 
the basis for its being there. The reason is that that mat¬ 
ter, not being investigated by or known to the Committee, 
could not have entered into its belief and the probable cause 
for issuing the subpoena. For the same reason the Attor¬ 
ney General’s Report and the material on which it was 
based could not be shown by the defense to break down the 
Government’s showing of probable cause. In this state of 
the evidence, therefore, the sole question was whether the 
Committee was justified in relying upon the Dies speech. 
That question is dealt with earlier in this brief, p. 10. 

VI 

The court properly rejected evidence of unrelated activities 

of the Committee. 

Appellant attempted to get into evidence purported evi¬ 
dence to show that the Committee habitually, in matters 
unrelated to the instant case, exceeded the powers granted 
in the resolution and engaged in unauthorized and uncon¬ 
stitutional activities. Offers similar to these were held 
properly rejected in Bar sky v. United States, supra. The 
habitual practices, policies or activities of the Committee 
not related to its investigation of appellant and his organ¬ 
ization could neither justify nor invalidate its activities in 
this case. The Committee undoubtedly drew the fire of 
propaganda organizations on both sides of the fence. If 
the defense could prove one side of the picture the Govern¬ 
ment could prove the other. This contest while it might be 
interesting would be not only complicating but of no service 
whatever to the issues in this case. 3 

3 Freedom of thought would be a left-handed tool in the hands of 
appellant and his organization. In November 1945 their efforts to fire 
a New York school teacher were progressing with success. Reason: 
She was fascist-minded. See Deft. Ex. 38, on file with this Court. 
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vn 

The word "willful!" in the statute was properly interpreted* 

This point is settled against appellant by Fields v. United 
States, supra, and Bar shy v. United States, supra. 

CONCLUSION 

The appellant was fairly tried before an impartial jury 
which, applying proper instructions to all the relevant evi¬ 
dence offered, reached an inevitable verdict of guilty. The 
judgment ought not to be disturbed. 

Respectfully submitted, 

George Morris Fay 
United States Attorney 

Charles B. Murray 
Assistant United States Attorney 
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APPELLANT’S REPLY BRIEF 

We wish, at the outset, to correct the misleading impres¬ 
sion given by appellee’s brief in connection with the govern¬ 
ment’s reliance on the Dies speech. It has been appel¬ 
lant’s contention that the Committee had no right to rely 
solely on the Dies speech in part because it had in its files 
all of the material issued by the Federation which had 
been referred to by the Attorney General in the report 
quoted by Mr. Dies (see R. 71-92). This material, together 
with the 43 documents submitted by appellant at the hear- 
i ing in New York, clearly demonstrated that there was no 
basis in fact for any belief on the part of the Committee 
that the Federation was engaged in activities which came 
within the scope of the resolution authorizing the inquiry. 

1. Appellee contends (pp. 7-9) that the only question 
to be determined is whether or not the Committee had rea- 
i sonable grounds for believing that the subpoena should 
; issue. As we pointed out in our main brief, even the Trial 
i Court did not accept this position, recognizing that in deter¬ 
mining what was pertinent there should at least be con¬ 
sidered the material which was actually before the Com¬ 
mittee (R. 105). 
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If this Court accepts our contention that the Dies speech, 
solely relied upon by the government, did not justify the 
subpoena, it will, of course, not be neccesary for this Court 
to decide the particular point here in question. We cannot 
let it pass, however, without a brief comment on the authori¬ 
ties cited. In the first place, appellee (p. 9) cites Hale v. 
Henkel, 201 U. S. 43, to the effect that the witness there 
thought he was entitled to know what the grand jury was 
investigating. That case, however, merely held that as a 
matter of law it was not necessary for a grand jury to be 
investigating anything in particular so long as the ques¬ 
tions asked had a relation to what was actually being in¬ 
vestigated. The nature of the questions themselves disclosed 
the relevancy. Here, on the other hand, we are not dealing 
with questions but with the production of documents, and 
the relation of these documents to the inquiry has in no way 
been established. 

The Hendricks case, 223 U. S. 178, is certainly not author¬ 
ity for the proposition stated by appellee, namely, that a 
witness is not entitled to know what is deemed to be mate¬ 
rial. If that were so, then there would be no issue of 
materiality at the trial at all. Nevertheless, appellee recog¬ 
nizes (p. 8) that such an issue does exist and the case was 
tried on that theory. The short answer to the citation of 
the Hendricks case is that it dealt merely with the suf¬ 
ficiency of the language used in the indictment, not with the 
character of evidence to be produced at the trial. 

For the government to cite (p. 9) as at all analogous the 
law applicable to one who forcibly resists arrest indicates 
the weakness of its position here. It is true, of course, that 
there are cases in which the right to arrest depends on the 
knowledge of the officer alone, since many states permit 
arrest without a warrant where a felony has actually been 
committed, provided that the arresting officer has reason¬ 
able grounds for believing that the person arrested is the 
felon. 


3 


However, the right to resist arrest is exceptional. The 
right to privacy in one’s books and records, on the other 
hand, is normal and is indeed guaranteed by the Fourth 
Amendment. Furthermore, the statutes which deal with 
arrest specifically make the reasonable belief of the officer 
an element in determining the legality of the arrest. Here 
the issue is the actual pertinency of the matter subpoenaed, 
not anyone’s reasonable ground for believing that such 
material was pertinent. Consequently we maintain that the 
issue to be tried by the Court is the issue of pertinency 
itself. 

The analogy with the right to arrest would be more per¬ 
suasive if formulated in terms of the commission of the 
felony, rather than the officer’s belief as to the identity of the 
person who committed it. In such case, t he actual comm is- 
sion of the crime must be established and the officer’s belief 
thaFa crime was committed is not enough. Stearns v. Titus, 
193 N. Y. 272. See People v. Jakira, 118 N. Y. Misc. 303, 
at 306. 

The law was recently restated in Morgan v. New York 
Central Railroad Company, 256 App. Div. 177, where Judge 
Untermver said at page 179: 

“ ‘Reasonable cause’ to believe that a felony has been 
committed does not constitute justification in an action 
for false arrest, for under the statute the arrest is law¬ 
ful only when a felony has ‘in fact’ been committed.” 

This is the rule in many jurisdictions. See 6 Corpus 
Juris Secundum, page 587, Note 93. It also appears to be 
the rule in the federal courts: United States v. Gowen, 
40 F. (2d) 593, reversed on other grounds under the name 
of Go-Bart Importing Company v. United States, 282 U. S. 
344; United States v. DiCorvo, 37 F. (2d) 124, 127; United 
States v. Setaro, 37 F. (2d) 134, 136. 

2. Appellee (pp. 9,10) claims that the government could 
“limit” the issue of pertinency by relying only on particular 
material and that appellant cannot broaden the issue. In 
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support of that contention it cites Jordon v. Bondy, 114 F. 
(2d) 599. That case merely held that a prosecutor com¬ 
mits no misconduct when he does not call all possible wit¬ 
nesses. It does not hold that evidence may not be produced 
which might discredit the evidence relied upon by the prose¬ 
cution. Here appellant has insisted that a consideration 
of all the material which the Committee had before it 
would have compelled the conclusion that there was no 
basis for the view that the Federation was engaged in the 
distribution of propaganda which came within the scope 
of the Committee’s authority. He sought to negate any 
unfavorable inferences which might be drawn from the Dies 
speech—claiming, of course also, that no such inferences 
were in fact permissible. 

Appellant has not claimed a right to examine the confi¬ 
dential files of the Committee as a matter of “curiosity” 
(p. 10). But he does insist that in a criminal prosecution 
he cannot be denied the right to put in evidence material 
that is relevant merely because the government declares 
that it is confidential. The government must either permit 
the disclosure of relevant confidential material or withdraw 
the prosecution. United States v. Andolschek, 142 F. (2d) 
503; United States v. Beekman , 155 F. (2d) 580; United 
States v. Grayson , 166 F. (2d) 863. As Judge L. Hand 
said in the first of these cases at page 506: 

“ • * • The government must choose; either it must 
leave the transactions in the obscurity from which a 
trial will draw them, or it must expose them fully. 
Nor does it seem to us possible to draw any line 
between documents whose contents bears directly upon 
the criminal transactions, and those which may be only 
indirectly relevant. Not only would such a distinction 
be extremely difficult to apply in practice, but the same 
reasons which forbid suppression in one case forbid it 
in the other, though not, perhaps, quite so impera¬ 
tively.” 

Goldman v. United States, 316 U. S. 129 (cited on p. 10) 
is not authority to the contrary. There appellant sought 
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access to notes which had been made by a witness, notes 
which did not have any direct bearing on the crime charged. 
The Supreme Court upheld their exclusion on the ground 
that since they had not been used to refresh the recol¬ 
lection of the witness they could not be used to challenge 
his credibility. There was no question, as here, of their 
relevance to the basic issue in the case. 

3. In discussing the question of the pertinency of the 
Dies speech the government has entirely misconceived the 
nature of appellant’s argument. Appellant maintains that 
without a showing that the propaganda issued by the Fed¬ 
eration came within the scope of the Committee’s resolu¬ 
tion, the nature and sources of the support for the organiza¬ 
tion would be wholly irrelevant. 

Appellee’s discussion (pp. 11, 12) of the activities of the 
American Peace Mobilization is no answer to this argu¬ 
ment. In the first place, there was nothing in the activi¬ 
ties of that organization which came within the scope of 
the Committee’s resolution. In the second place, the mere 
fact that a large number of persons were interested in both 
that organization and in the Federation does not indicate 
any propaganda activity by the latter which comes within 
the scope of the Committee’s resolution. 

It is entirely improper for appellee to make the assertion 
(p. 11) that the Federation was “the third in succession” 
of certain Communist dominated organizations,* listing 
first the American League for Peace and Democracy and 
then the American Peace Mobilization. Aside from the 
absence of any evidence whatever (and none is referred 
to in the brief) that there was any “succession” of organiza¬ 
tions, the fact is that the Federation was organized before 
and independently of the American Peace Mobilization. 

Dies himself stated that the Federation was organized in 
June, 1940 (R. 52). The call to that meeting is before the 
Court (Ex. 2). The American Peace Mobilization was 

* The Federation, of course, disputes the charge that it was so 
dominated. 
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organized in August, 1940 (Dies speech, Cong. Rec. p. 
7684). The objectives of the two organizations were 
entirely unrelated. The Attorney General’s report on 
Federation (Cong. Rec. p. 7687) does not even mention the 
APM. 

This confusion in appellee’s brief, which we can only 
suggest was deliberate, is continued by the reference (p. 
12) to the doggerel about conscription. It is clear from 
the Dies speech (this portion, including the doggerel, was 
not printed in the Joint Appendix) that the doggerel was 
sung at a meeting of the American Peace Mobilization 
(Cong. Rec. p. 7690). The Federation had nothing to do 
with this, nor with the. supposed “inflaming” the coun¬ 
try into warlike preparations in June 1941. (As to which 
there is nothing whatever in the record). 

The argument (p. 13) that it was “subversive” to agitate 
against the draft if one was motivated by an interest in 
Soviet Russia (and there is nothing to show that the Fed¬ 
eration was so motivated), but not subversive to agitate 
for the same objective if one was motivated by some other 
reason, is fantastic. In any case the term “subversive” is 
too vague to form the basis of any criminal statute. 

The Court will note, moreover, from the draft material 
before it (Exs. 4, 5, R. 172-176) that there is no basis for 
the suggestion (p. 13) that the Federation suggested draft 
evasion. Its activities related solely to arguments against 
the adoption of the law while it was before Congress. 

While it is true, as stated in the Bar shy case (brief, p. 
14) that “personnel” may be part of the subject, it cannot 
form the basis of an inquiry if the subject itself does not 
come within the resolution. 

We submit, therefore, that appellee’s brief, pruned of its 
inaccuracies, will be searched in vain for anything which 
shows activity by the Federation which “attacks the prin¬ 
ciple of the form of government as guaranteed by the 
Constitution.” 

4. It is impossible to fathom the relevance of the refer¬ 
ence (p. 14) to Eisler. That the Joint Anti-Fascist Refugee 
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Committee should have helped him * is not strange, since 
he was both a refugee and an anti-fascist. Besides, since 
when is it contrary to the principles of our government to 
help a person lawfully in this country even though he be a 
Communist? In any case, the activities of the Joint Anti- 
Fascist Refugee Committee can have no bearing on this 
case, which deals with the National Federation for Consti¬ 
tutional Liberties. To link them is not even guilt by asso¬ 
ciation, since no common control is asserted, but guilt by 
mere guesswork. 

5. It may be appropriate at this point to discuss the 
government’s apparent endorsement of Mr. Dies’ habit of 
establishing guilt by association. That practice might prop¬ 
erly be the subject of the Un-American Activities Com¬ 
mittee’s concern, for it is surely contrary to the form of 
government guaranteed by the Constitution. It has been 
consistently condemned by the Supreme Court. See deJonge 
v. Oregon, 299 U. S. 353; Schneiderman v. United States, 
320 U. S. 118; Bridges v. Wixon, 326 U. S. 135; Knauer v. 
United States, 328 U. S. 654; Kottedkos v. United States, 
328 U. S. 750. As Justice Murphy said in the Schneider¬ 
man case: 

“ * * * under our traditions beliefs are personal and 
not a matter of mere association * * * ” (320 U. S. at 
136). 


CONCLUSION 

The other points made by appellee need no discussion 
beyond that contained in our main brief. Since appellee 
has not met appellant’s main contentions the judgment 
should be reversed and the indictment dismissed. 

Respectfully submitted, 

Osmond K. Fraenkel, 
Abraham J. Isserman, 

Attorneys for Appellant. 

* Actually it is not correct to say that he was on the payroll of that 
Committee. The evidence in the Eisler case shows that he merely 
received a gift. 




